“Agriculture, manufactures, 
commerce, and navigation, the 
four pillars of our prosperity, 
are the most thriving when 
left most free to individual en- 
terprise.”"—-Thomas Jefferson. 
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““Model-T” Compensation Acts 
in the Atomic Age 


The following address was delivered by 
Under Secretary of Labor Arthur Lar- 
son at the tenth annual convention of 
the National Association of Claimants’ 
Compensation Attorneys. Mr. Larson 
discusses 14 points that should be con- 
sidered in determining whether a state’s 
workmen’s compensation act needs to be 
modernized in some respects. 


HE WORD “MODEL” is nowadays 

used in two different ways. It is some- 
times given the meaning of “perfect” or 
“ideal,” as when we speak of a “model 
husband.” In this sense, as we all know, 
there is no such thing as a model husband 
—nor is there such a thing as a model 
workmen’s compensation act. The basic 
meaning, however, comes from the Latin 
“modus” or “modulus,” meaning “measure.” 
A model is something you check or measure 
against. 

A good architect, about to construct a 
modern building, will build a model in 
order to check his plans. By looking at 
the model he can tell (1) whether he has 
omitted anything, (2) whether the parts 
are out of proportion with each other 
and (3) whether the total structure is well 
co-ordinated and efficient. 


Now, when the client looks at the model 
it is quite possible he will say “I can’t afford 
all that—tet’s cut out the parking garage 
and the freight elevator.” Well, that is the 
client’s business. But it is the architect's 
duty to point out that no modern building 
of this kind is complete without a parking 
garage and freight elevator, and that there 
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will be a lot of trouble if these features of 
an up-to-date structure are omitted. 


A couple of years ago several of us 
in the Labor Department, after consulting 
with a number of state administrators, set 
out to compile what we called a model 
workmen’s compensation act. We certainly 
did not intend the word “model” to be 
given its colloquial meaning of “perfect.” 
As we explained repeatedly at the time, 
we were trying to put together a sort of 
check list of successful state provisions so 
that anyone could look at his own statute 
and see whether, so to speak, the parking 
garage had been left out. 


However, since some critics have been 
unduly bothered by the word “model,” as 
carrying the unintended implication that 
a few people think they know best what 
the one and only perfect compensation act 
for every state should be, I would like to 
suggest that we change the name from 
“model act” to “comprehensive check list” 
as that is all this draft is intended to be. 


Already, however, this draft has begun to 
perform the function of the architect's 
model. A number of states, whose compen- 
sation structures date from the days of 
kerosene lamps and outdoor plumbing, are 
beginning to discover that there are such 
things as electric lighting and indoor bath- 
rooms, and that these things are regarded 
as commonplace in many other states. You 
would be amazed at the number of letters 
I have received in which I am told (1) that 
to pay benefits to the totally permanently 
disabled for the duration of the disability 
is an unheard-of and revolutionary innova- 
tion, (2) that to pay the entire cost of 
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medical care in compensation cases would 
most certainly bankrupt the carriers and 
(3) that to eliminate the “by accident” 
requirement and provide complete occupa- 
tional disease coverage would be an un- 
thinkable novelty which would turn the 
whole system into a welfare scheme. Rou- 
tine provisions that have been successfully 
working for decades in many states are 
viewed as the wildest inventions of im- 
practical dreamers in Washington. 


I suppose that we should not be too 
much surprised at this failure to comprehend 
the out-ofsdateness of most compensation 
acts, since most of them are over 40 years 
old, and all but eight were passed before 
1920. Even then they were heavily based 
upon the British Act of 1897. In effect, 
therefore, we are dealing with a category 
of legislation whose basic pattern and design 
is 60 years old—a product of the gay nineties. 


I would like to give you a list of 14 points 
showing how the world has changed in the 
meantime in ways that urgently require 
corresponding changes in many compensa- 
tion acts. 


(1) Advent of social insurance. 


When workmen’s compensation was 
introduced in this country, and for a quarter 
century thereafter, it was the only form of 
social insurance in this country. It had no 
need to bear comparison with any other 
system. It probably looked rather modern 
and shiny, standing there all by itself as the 
very latest thing in social legislation. 


But since about 1935 other social insur- 
ances have come along, like social security 
and unemployment insurance. And _ so, 
when we now look into a question such 
as universality of coverage, and find many 
compensation acts still excluding the same 
old list—small firms, agriculture and all 
the rest—we can no longer be told that 
universal coverage is impractical, because 
we have virtually universal coverage in the 
social security system. 


Another effect of this development is the 
necessity for co-ordinating workmen’s com- 
pensation with such systems as social se- 
curity and unemployment compensation. 
Since workmen’s compensation was the 
first in the field, it has generally no co- 
ordinating mechanisms at all. Some courts 
have tried to meet the most pressing prob- 
lems of avoidance of duplication, but the 
legislatures have been almost entirely in- 
active on this point, although some real 
savings could be effected here without hard- 
ship to the claimant. 
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THIS ISSUE IN BRIEF 


The question of what constitutes non- 
cancellable and guaranteed renewable 
accident and insurance has 
recently been the subject of much 
discussion. One answer is afforded by 
the traditional noncancellable point of 
view, which is presented at page 567. 
It declares that true noncancellable 
guarantees the premium, 
the benefits to the insured, the risk 
to be and the continuable 
rights. 


sickness 


insurance 


covered 
> 


A possible solution to the vexing 
problem of court congestion is sug- 
gested by a general claims manager. 
His plan is set forth at page 573. 


Wisconsin has, by statute, provided 
that a life policy may designate as 
beneficiary a trustee or trustees whom 
the insured has named or will later 
name in his will. The effect this 
statute has upon life insurance and 
the statute of wills is analyzed at 
page 577. 

8 
Recent developments in the tax area 
of buy-and-sell agreements are dis- 
cussed at page 591. 


(2) Public assistance. 


We have entered an era in which it is 
taken for granted in most places that cases 
of destitution will, if necessary, ultimately 
be cared for under a public assistance 
scheme. In such categories as total perma- 
nent disability, old age, dependent children 
and blindness, a heavy part of the financing 
of this assistance is federal, with the federal 
government paying $20 of the first $25, and 
sharing payments above that. In other 
words, the question nowadays is not whether 
these people will be provided for under a 
public system. The question is not whether 
but how? Will it be as a right, with dignity, 
or will it be as a charity, with humiliation? 


I have made a preliminary inquiry into 
the number of people on federally supported 
assistance who have employment-connected 
disabilities, and I can tell you that there are 
thousands of people today drawing tax- 
supported public assistance who would not 
need that assistance if workmen’s compen- 
sation in this country were doing its job. 
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that 
states do not pay 


It stands to 
many 


(1) as long as 
benefits for the 
duration of a total disability or blindness, 
(2) as long as millions of workers are still 


reason 


not covered and are left completely with- 
out income if disabled and (3) as long as 
benefit medical 
afflicted 
under 


limitations are 
families 


levels and 


such that some cannot 
federally 
continue to 
that 
And 
telling 


us to remember that workmen’s compensa 


possibly survive them, 
aided assistance is 


pick up the 


rong to 
check for 


belongs to workmen’s compensation 
+} 


doing a job 


e very people that are constantly 


Sa State job are the same people who, 


by opposing attempts to encourage a com- 
thus 
passing the buck to Washington 


federalizing the ultimate 


plete state compensation system, are 
effect 
and responsibility 


serious compensation cases 


(3) Change in common law recoveries 


When workmen’s compensation was insti- 
uted, it represented a considerable gain for 
injured workmen because damage recover- 
ies were difficult and were pathetically small 
New York City in 
1908, for example, there were 74 cases of 
industrial death the disposition of which 
was In 43 per cent there was no 
in 41 per cent it was under $500; 
and in 16 per cent it was between $500 and 
$5,000 recent 
years have recovered for a single plaintiff 
in a total permanent injury case amounts 
times as great as the total amount 
received by all the plaintiffs in all the death 
cases in New York City in 1908. Not only 
are verdicts many times as large, but the 
probability of recovery has been greatly 
increased, due to both statutory and judicial 
developments. 


when successful In 


known. 
recovery; 
who in 


There are some 


five 


Once more I wish to say to those corre- 
spondents of ours who have been profes- 
sing to set themselves up as the guardians 
of the institution of state workmen’s com- 
pensation: The state compensation system 
you wish to preserve will come under attack 
from more than one quarter if it continues 
to fall behind the times; and une very real 
possibility is the eventual development of 
a movement to go back to damage suits, or, 
as in England, to add damage suits to 
compensation recoveries. If this sort of 
thing happens, employers will really have 
some costs to worry about, and the present 
cost of workmen’s compensation, which now 
averages only about 1 per cent of payroll 
for the country as a whole, will look small 
indeed. Does anyone really suppose that 
working people are going to go on in- 
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definitely putting up with acts under which 
they are limited to $12,000 or $15,000 for 
the very same injury which in a damage 
suit gives the railroad worker a quarter of 
a million dollars? 


(4) Rehabilitation. 

In the years since the original acts were 
passed, the science of rehabilitation has grown 
up—greatly accelerated by the knowledge 
and experience gained in wartime. 

In the old days either you were crippled 
or you were not crippled. If 
crippled, that bad 
shunted onto life’s 


you 
You 


sidings, 


were 
was too were 


one of given 


appropriate sympathy, but not much else. 


new store of know- 
ledge and technique in medical and voca- 
tional restoration of the injured workman, 
but only a handful of states have adjusted 
either their substantive provisions or their 
administrative take 


Now we have a vast 


mechanisms to advan- 


tage of this opportunity. 


(5) Atomic radiation; other new hazards. 

Most acts are completely unprepared for 
the atomic States with specific lists 
of occupational diseases are in most cases 
not only not up to the atomic age—they 
haven’t even caught up with diseases that 
have been known for 20 years or more. If 
the same time lag attends the atomic age, 
we can look forward to decade after decade 
in which dreadful poisonings and disabilities 
of clearly occupational character will con- 
tinue to go completely uncompensated for 
no better reason than that the legislatures 
just haven’t gotten around to putting the 
particular condition on their list. 


age. 


(6) Mental and nervous injury. 


Back in the gay nineties not much was 
known about mental and nervous injury. 
The general idea then was that you were 
either crazy or not crazy. Although we 
still have much to learn, it is fair to say 
that science has now reached the point 
where the connection between these forms 
of injury and the employment can be 
tested objectively with as much reliability 
as many other kinds of disability. The 
continued failure in many jurisdictions, then, 
to compensate for this particularly tragic 
kind of disability is growing progressively 
more inexcusable. 


(7) Third-party suits. 


In the early days few industrial injuries 
involved anyone other than the employer 


and employees. Now we have entered a 
period in which third-party involvement is 
(Continued on page 575) 
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Federal Legislation 


The Eighty-fourth Congress adjourned on 
July 27. Senate Joint Resolution 203, pro- 
viding for the Eighty-fifth Congress to as- 
semble on January 7, 1957, was vetoed by 
the President. Consequently, the next ses- 
sion of Congress is scheduled to open on 
January 3, 1957. 


The total number of measures introduced 
during the Eighty-fourth Congress was 18,939. 
One thousand and twenty-eight of these 
bills and resolutions were enacted into public 
law. Among the more important bills en- 
acted were the life insurers’ taxation bill, 
the flood insurance bill and the social security 
amendments bill. (See last month’s 
for a discussion of these enactments.) 


issue 


State Legislation 
Doing Business 


Louisiana . . . Insurers authorized to do 
business in a foreign country may hold 
such real property in the country as will 
be requisite for the convenient accommodation 
of transacting business. Such property may 
include additional space to be rented or 
leased to third parties for the purpose of 
producing income to help defray the build- 
ing costs, as well as bringing a return on the 
investment in addition to that derived from 
the insurer’s own use of a portion of the 
property. The investment in the building 
may not exceed 10 per cent of the insurer’s 
assets in the country. The building must 
be constructed from funds arising from the 
transaction of business in the country. Such 
property will be considered as a foreign 
security. Act 258, Acts 1956, S. B. 407, 
approved July 10, 1956, effective 20 days 
after adjournment. 


What the Legislators Are Doing 
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The laws relative to unfair trade practices 
in the insurance business have been amended. 
It is provided, among other things, that if 
advertising sets forth the details of benefits 
provided by a particular policy, the major 
limitations of the policy must be set forth 
as well. Act 310, Acts 1956, S. B. 159, ap- 
proved July 13, 1956, effective 20 days after 
adjournment. 


Another Louisiana enactment amends the 
law governing investments in securities by 
domestic life insurers. Acts 1956, H. B. 419, 
approved July 3, 1956, effective 20 days 
after adjournment. 


New Jersey A new law authorizes 
the more mutual insur- 
ance corporations (other than mutual life 
insurance corporations). Laws 1956, S. B. 
252, approved and effective August 3, 1956. 


merger of two or 


Group Insurance 


Massachusetts A recent enactment 
extends the benefits of the law which pro- 
vides for contributory group general or 
blanket insurance for persons in the service 
of the commonwealth. Act 582, Acts 1956, 
H. B. 3092, approved and effective July 31, 
1956. 


Permission has been granted for members 
of charitable and religious associations to 
obtain group insurance for the benefit of 
the association. Acts 1956, H. B. 721, ap- 
proved July 18, 1956, effective 90 days after 
approval. 


Insurance Investigation 


Massachusetts . . . Provision is made 
for an investigation by a special :commission 
of the motor vehicle laws and the insur- 
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ance laws which relate to motor vehicles 
and associated matters. Res. Chapter 125, 
Resolves 1956, H. B. 2715, approved August 
6, 1956, effective 90 days after approval. 

Another resolution increases the scope of 
the special commission established to make 
an investigation of (1) the activities of acci- 
dent and health insurers, (2) the issuance 
of credit life, health and accident insurance 
to creditors in connection with finance con- 
tracts and (3) other related matters. Res. 
Chapter 136, Resolves 1956, S. B. 765, ap- 
proved August 8, 1956, effective 90 days 
after approval. 


Litigation 

Florida Provision is made to per- 
mit recovery of civil damages from parents 
for the malicious or willful destruction of 
property by minors. This recovery is limited 
to actual damages in an amount not to ex- 
ceed $300, in addition to taxable court costs. 
Laws 1956, S. B. 37-XX, approved August 
6, 1956, effective 60 days after adjournment. 


Motor Vehicle Insurance 


New Jersey . An automobile policy 
may contain a provision for payment of dis- 
ability benefits to persons who are injured 
and death benefits to dependents, bene- 
ficiaries or personal representatives of per- 
sons who are killed—provided such injury 
or death is caused by accident and sustained 
while in or upon, entering or alighting from, 
or through being struck by an automobile, 
irrespective of the insured’s legal liability. 
Such provisions are not deemed to consti- 
tute an accident insurance policy. The 
Commissioner, however, may order the dis- 
continuance of any provision in an auto 
policy providing for such disability or death 
benefits which he finds to be unjust, unfair, 
inequitable, misleading or contrary to law. 
Laws 1956, S. B. 139, approved and effective 
August 3, 1956. 


Workmen's Compensation Insurance 


Louisiana . A new law extends em- 
ployers’ liability for medical, surgical and 
hospital services to include medicines or 
nonmedical treatment recognized by state 
law as legal. The maximum liability for all 
such services has been increased from $1,000 
to $2,500. Act 282, Acts 1956, approved 
July 12, 1956, effective August 1, 1956. 

The maximum weekly benefits have been 
increased from $30 to $35. The minimum 
weekly benefits are raised from $3 or actual 
wages to $10 or actual wages. Act 411, 
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Acts 1956, approved July 12, 1956, effective 
August 1, 1956. 


The period for death benefit payments 
has been increased from 300 to 400 weeks. 
The time within which death must follow 
the accident in order that benefits be pay- 
able to dependents has been raised from one 
to two years. Act 412, Acts 1956, approved 
July 12, 1956, effective August 1, 1956. 

Burial allowances have been increased 
from $250 plus $50 for contingent expenses 
to a maximum of $600. Act 414, Acts 1956, 
approved July 12, 1956, effective August 
I, 1956. 


Michigan . . . The compensation act 
is made elective as to employers who regu- 
larly employ less than three employees. 
Prior to this amendment the minimum num- 
ber of employees was four. Benefits have 
been enlarged as follows: the weekly com- 
pensation payments payable for death, maxi- 
mums $33, $36, $40, $45 and $51 for one, 
two, three, four and five or more depend- 
ents; and the weekly compensation pay- 
ments for total disability, temporary or 
permanent and partial disability, maximums, 
$33, $36, $40, $45, $51 and $57 if no depend- 
ents, one, two, three, four or five or more 
dependents, respectively. Act 195, Acts 
1956, approved April 26, 1956, effective 
August 1, 1956. 


Mississippi . . . Newspaper distributors 
and other independent contractors are ex- 
cluded from the act. Laws 1956, S. B. 1757, 
approved and effective April 6, 1956. 


Employers are required to pay $150 into 
the second-injury fund for all compensable 
deaths in dependency cases. Laws 1956, 
S. B. 1835, approved March 30, 1956, effec- 
tive May 30, 1956. 


New Jersey . . . The maximum tem- 
porary and permanent total disability pay- 
ments have been increased from $30 to $40. 
Permanent partial disability payments are 
raised from $30 to $35. A new schedule, 
replacing the former provision relating to 
6634 per cent of wages, provides for a $10 
minimum for weekly wages of $15 or less, 
and a maximum of $40 where weekly wages 
are $67.51 and over. The funeral allowance 
is raised from $250 to $400. Death benefits 
are increased from $30 to $40, maximum, 
and the 300-week period for payments is 
extended to 350 weeks. Injuries from horse- 
play are made compensable. Employees 
may recover for damaged prosthetic de- 
vices, dental appliajices and eyeglasses. 
Chapter 141, Laws 1956, approved July 26, 
1956, effective January 1, 1957. 
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Noncancellable and Guaranteed 


Renewable A and H Insurance 


By ORVILLE F. GRAHAME 


The author believes that a non- 
cancellable policy should guar- 
antee the premium, the benefits 
to the insured, coverage of the 
risk and the continuable rights 


rT. HERE HAS BEEN a lively discussion 

on what constitutes noncancellable and 
guaranteed renewable accident and sickness 
insurance. Several companies earlier this year 
made presentations on this subject to the 
Federal Trade Commission and to the Na- 
tional Association of Insurance Commission- 
ers during consideration of the advertising 
rules. There was some divergency in the 
companies’ points of view. Some three fourths 
of the states have recently ruled on this 
question. 


The question is important for the follow- 
ing reasons: (1) the need for accurate sta- 
tistical information in the anuual statements 
and all abstracts thereof; (2) the require- 
ment that advertising not be misleading; 
(3) the necessity for a definition under ad- 
ministrative and statutory provisions, including 
certain tax statutes; (4) the requirement that 
a company’s position in the noncancellable 
insurance field not be misrepresented; (5) 
the need for continuing well-established 
terminology in policy drafting and policy 
approvals; (6) the application of reserve 
principles; and most important of all, (7) 
the objective that agents selling the “guar- 
anteed” renewable adjustable premium policy 
will not be encouraged to sell it as straight 
noncancellable, which has heretofore meant 
a guaranteed premium. 


Noncancellable Insurance 


At the outset, it is only fair to state that 
the writer represents the traditional noncan- 
cellable point of view. This school of thought 
requires that a noncancellable policy have 
a guaranteed premium, as well as a guar- 
anteed benefit and a guaranteed coverage 
of risk, which cannot be altered by a deci- 
sion of the insurer initiated after the policy 
has been issued. It, of course, also requires 
that there be guaranteed renewability for 
a reasonable time, preferably during the 
working years of the insured, which includes 
no right to cancel. 

The opposing school of thought takes the 
view that if the renewability is guaranteed 
and the policy cannot be canceled, it is 
proper to call the policy noncancellable and 
guaranteed renewable, even though the pre- 
mium may be adjusted by classes and per- 
haps the benefits can be similarly altered. 
For the sake of the record, it perhaps 
should be said that the writer was one of 
the first, if not the first, to propose such a 
form of accident and sickness insurance 
based on an adjustable premium. 

In order to determine what a noncancel- 
lable policy is, we should determine what a 
cancellable policy is. According to the in- 
dustry committee, which submitted a report 
to a subcommittee of the National Associa- 
tion of Insurance Commissioners for con- 
sideration at its last meeting in St. Louis, 
cancellation means “re-underwriting.” The 
rationale of cancellable insurance is based 
on the desire to have a comparatively mod- 
erate premium in the face of the highly 
subjective nature of many accident and 
sickness claims. Most accident and sick- 
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Orville F. Grahame is vice president 
and general counsel of The Massa- 
chusetts Protective Association, In- 
corporated, and of the Paul Revere 
Life Insurance Company. 


claims are also 


ness 


sensitive to economic 
com- 
off the risk 
to refuse to renew. 
About 90 per cent of accident and sickness 


conditions. Cancellability permits a 
and get 


through cancellation or 


pany to reunderwrite 


insurance is written on this form. 


would 
seem to be the opposite of cancellable insur- 
cannot be re- 

This means 
that such a policy (1) will have a predeter- 
mined premium, (2) offer benefits 
which are not subject to change, (3) will 
include commitment on the risk covered 
and (4) will be guaranteed renewable and 
cannot be canceled. 


Noncancellable insurance, therefore, 


ance. It is insurance which 


underwritten after it is issued 


will 


We are thus dealing with basic concepts 
The noneancellable policy as such is like 
lite insurance and cannot be reunderwritten. 
As will be indicated further on, Congress 
has so declared it to be. The cancellable or 
follows the traditional 
fire and casualty insurance approach and is 
subject to reunderwriting. 


commercial form 


It was proposed by a subcommittee of the 
NAIC that the companies discontinue can- 
celing the commercial form and rely only on 
the right to refuse renewal on the policy 
anniversary. In insurance parlance this will 
still be the cancellable or reunderwritable 
rorm., 

Thus, both the cancellable and noncan- 
cellable terms have come to mean more than 
their literal purport. Originally, a cancel- 
lable policy included standard provision 16 
and the right to cancel during the period for 
which the premium had been paid. The non- 
cancellable companies omitted standard provi- 
sion 16. A few cancellable companies omitted 
standard provision 16 and claimed their 
policies were noncancellable, but reserved 
the right to renew only at the option of the 
company. The noncancellable companies 
countered by guaranteeing renewability and 
it has been universally accepted that a non- 
cancellable policy must guarantee renew- 
ability. 

The third edition of the NAIC’s “Official 
Guide” for the filing and approval of acci- 
dent and sickness forms, dated January 1, 
1947, defined a noncancellable policy as 
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requiring renewability. It read: “The word 
‘non-cancellable’ shall not be used unless the 
policy is both non-cancellable and guaranteed 
renewable to age . This was intended 
undoubtedly to mean guaranteed renewable 
as originally including the initial 
premium. 


issued, 


form of individual accident and 
insurance, sometimes called the 
“ouaranteed renewable adjustable premium” 
policy, which almost everything a 
noncancellable policy does except guarantee 
the premium, is, in our opinion, in between 
a cancellable policy and a noncancellable 
policy. The supporters of this policy, which 
is said by some to be the greatest develop- 
ment in individual accident and sickness in- 
surance in the past 50 years, have said on 
that they did not want to call 
such a policy noncancellable. However, they 
did not want to be told that they could not 
Literally, it cannot be canceled and 
literally it can be renewed at the option 
of the insured, subject, of course, to the pro- 
vision for a change of premium. Thus, it 
has noncancellable aspects. Also, in view 
of the right of renewability at the option of 
the insured at some premium, additional 
reserves beyond the unearned premium should 
be required; otherwise, this would resemble 
assessment insurance. Some of us feel, 
however, that this is a modified form of 
cancellable policy or a modified form of 
noncancellable policy and, therefore, it con- 
stitutes a third class of individual accident 
and sickness insurance. It is subject to 
reunderwriting on a class basis and, from 
the public viewpoint, is therefore not pure 
noncancellable insurance. If sold as such 
it can only lead to misunderstanding. 


The new 


sickness 


does 


occasion 


do so. 


There are other forms of in between 
cancellable and noncancellable insurance, such 
as a policy reserving the right to change 
the benefits but otherwise renewable, or a 
policy where the individual coverage can- 
not be terminated unless a group or associa- 
tion is terminated. It had been proposed by 
certain American companies for the pend- 
ing Canadian accident and sickness insur- 
ance legislation that “noncancellable” and 
“suaranteed renewable’ was proper lan- 
guage for a policy which permits the com- 
pany on a class basis “to increase the 
premium or decrease the benefits.” The 
Canadian superintendents wisely postponed 
action on this proposal in 1955, and were 
encouraged to do so by several interested 
parties. 

The writer believes that the companies 
he is associated with, early pioneers in pure 
noncancellable, were the first to submit to 
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the Insurance Departments the so-called 
guaranteed renewable adjustable premium 
concept. It had come to our attention that 
the American Hospital and Life Insurance 
Company of San Antonio, Texas, had a 
premium adjustable by class provision, but 
it included standard provision 16 cover- 
ing cancellation. In 1948, the writer sub- 
mitted a proposal to the Insurance Depart- 
ments of Connecticut, Massachusetts and 
New York, which included the following 
paragraphs: 

“We have in mind a policy in the nature 
of a Family Group Hospital plan which has 
presented several problems. 

“Is it proper now to issue a policy which 
would be described as noncancellable and 
guaranteed renewable at the then current 
premium rates of the company? This would 
guarantee protection but give a company a 
right to adjust rates by classes as experi- 
ence dictates. In an experimental field such 
a policy would be of great benefit to the 
public and at the same time would enable 
a company to operate without overextend- 
ing its obligations in the light of experience.” 


The Connecticut Department replied that 
“the use of the terms ‘non-cancellable’ and 
‘guaranteed renewable’ would not be proper 
unless the premium rate is guaranteed.” 
Massachusetts replied that “the policy 
could not be termed in its description as 
‘noncancellable and guaranteed renewable’,” 
and the policy “must set forth clearly that 
rates can be adjusted.” New York replied: 
“We will not accept a rate schedule which 
provides that the Company may raise pre- 
miums if experience requires, since we are 
unable to determine at this time whether 
the classifications for the family hospital 
policies are valid. We will in no event per- 
mit the Company to increase premiums in a 
non-cancellable guaranteed renewable policy.” 


We have followed the concept stated by 
the three Departments contacted in 1948, 
although we also have some renewable-at- 
the-option-of-the-insured adjustable-premium 
accident and sickness insurance for the 
older ages which we do not call noncan- 
cellable or guaranteed renewable. Since 1948 
several other companies have made their 
own studies of the problem. They concluded 
that this is a worth-while form of insurance, 
and have been successfully selling it. The 
policy can be sold without calling it non- 
cancellable (witness the magnificent results 
achieved to date by these companies), but 
they do call it guaranteed renewable, which 
too may present a problem. 


Noncancellable Insurance 


Actually, there may be some question as 
to whether this new type of policy can be 
correctly sold as a guaranteed renewable 
policy without the prospect being misled to 
believe, despite any modifying language, 
that guaranteed renewable means renewable 
as the policies stood at the time of original 
issuance. It took a lot of litigation to estab- 
lish that policy dividends could be cut on 
life policies containing total and permanent 
disability benefits. The majority of the New 
York Court of Appeals held in Rhine v. New 
York Life Insurance Company, 273 N. Y..1, 
6 N. E. (2d) 74 (1936), that this was a 
question of director discretion. A minority 
of two said it was improper, particularly 
because of the way the insurance was sold. 
Neither the majority nor the minority held 
that such adjustment was obligatory. 

Further confusion may result to the policy- 
holder if the adjustable premium policy is 
called noncancellable as well as guaranteed 
renewable. This, of course, pertains to pol- 
icy labels and captions rather than to the 
basic validity of the adjustable premium 
policy. The Insurance Department of Okla- 
homa issued a ruling on August 17, 1956, 
to the effect that a guaranteed premium is 
required for “non-cancellable and/or guar- 
anteed renewable accident and sickness 
policies.” 

Mention was miade of the similarity of 
noncancellable to life insurance. The Congress 
of the United States has defined noncan- 
cellable disability insurance as life insur- 
ance. (Section 801, Internal Revenue Code 
of 1954.) The report of the Senate Finance 
Committee, in commenting on Section 201(b) 
of the 1942 Revenue Act, which was the 
original enactment of this provision, stated 
at page 145 as “As the term is 
used in the industry, a non-cancellable in- 
surance policy means a contract which the 
insurance company is under an obligation to 
renew at a specified premium, and with re- 
spect to which a reserve in addition to the 
unearned premium must be carried to cover 
the renewal obligation.” 


follows: 


The Senate committee report was apparently 
based on the following three cases defining 
a noncancellable accident and sickness policy 
as meaning a policy with a specified, fixed, 


constant and guaranteed premium: Equi- 
table Life Assurance Society v. Commissioner, 
CCH Dec. 9172, 33 BTA 708 (1935); 
Massachusetts Protective Association v. U. S., 
40-2 ustc { 9629, 114 F. (2d) 304 (CCA-1); 
1940); Commissioner v. Monarch Life, 40-2 
ustc J 9647, 114 F. (2d) 314 (CCA-1, 1940). 
In the Massachusetts Protective Association 
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case, the United States Court of Appeals for 
the First Circuit said: 

“In a non-cancellable health and accident 
policy the premium remains level through- 
out the life of the policy (except perhaps 
for a readjustment, included in the policy, at 
a certain age, after which the premium is 
again level until the expiration of the policy) 
even though the risk insured against in- 
creases with the age of the insured and even 
though the claim costs in the later years of 
the policy are, therefore, correspondingly 
greater than those of the earlier years. It 
follows, therefore, that in each of the earlier 
years of a non-cancellable policy the net 
annual premium collected exceeds the cost 
of the insurance for those years, while in 
each of the later years, the cost exceeds the 
the net annual premium. Therefore, the 
additional reserve for non-cancellable health 
and accident policies is set up and used to 
supplement the net annual premiums of such 
policies in the later years to the extent that 
the prospective cost in those years exceeds 
the net annual premiums. 


“The reason that this reserve must be 
set up is that the plaintiff has guaranteed 
not to increase the premium as the cost 
of the insurance increases, and to renew 
the policy automatically on the payment 
of each succeeding level premium. Without 
this guarantee the policy would have been 
a simple non-renewable accident and health 
policy, on which there would have been no 
need for an additional reserve since the pre- 
mium could have been raised at the end of 
each period to correspond with the risk and 
cost of the insurance for the coming period, 
and thus would have been wholly earned at 
the expiration of the period. The difference 
is exactly that which exists between a one 
year term policy of life insurance and a 
renewable term policy with level premium. 
See Huebner, Life Insurance (1923) 8 et 
seq. 

“The close analogy of non-cancellable 
health and accident insurance, where the 
risk increases and the premium remains 
constant, to renewable term level premium 
life insurance has already been noted,” 


The Treasury Department has ruled as 
follows: “A non-cancellable insurance policy 
means a contract which the insurance com- 
pany is under an obligation to renew or 
continue at a specified premium and with 
respect to which a reserve in addition to the 
unearned premium must be carried to cover 
that obligation.” (Regulations 111, Section 
29.201-3; see, also, Regulations 118, Section 
39.201-3.) 
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It is believed that noncancellable disabil- 
ity insurance has a well-understood posi- 
tion as an insurance concept and, as under 
the federal rule stated above, requires a 
guaranteed premium. 


In the March, 1956 issue of a magazine 
called General Practice, published in Los 
Angeles, California, for doctors, there is 
an article on disability insurance by Harry 
N. Koff, insurance counselor. He divides 
accident and sickness insurance into several 
classes, including noncancellable and guar- 
anteed renewable. He states: 


“This means that after a contract is 
issued, you alone control the right to renew 
it merely by the payment of the premium 
due, similar to life insurance, and the Com- 
pany cannot arbitrarily cancel it. This as- 
sures you of protection for loss of your 
most valuable asset, ‘YOUR EARNING 
POWER’, to age 65. Non-cancellable con- 
tracts should provide additional security 
through contract provisions such as: 


“1. Incontestability—similar to your life 
insurance ... 


“4. The guarantee that the premiums re- 
main the same—they cannot be increased 
as you get older and the hazard of illness 
increases, 


“5. The guarantee that the benefits can- 
not be reduced—you know that you will 
always have the same amount of income. 


“6. The guarantee that the company can- 
not put any riders or restrictions on the 
policy after it is issued. In other words, 
if you should have a kidney condition, or 
stomach condition or any form of disability 
that recurs or comes back over and over 
again, after it is issued, the company cannot 
then put on a waiver saying that it will not 
cover a recurrence of the same condition.” 


Additional points are mentioned dealing 
with policy provisions such as grace period, 
full air travel, etc. 


In addition to Rule 4 of the FTC and 
NAIC codes on the advertising of renew- 
ability, cancellability and termination, we 
note that FTC Rule 16 and Rule Section 17 
of the NAIC Rules require correct adver- 
tising of the relative position of an insurer 
in the insurance business. It is also pro- 
vided in FTC Rule 7 and NAIC Rule Sec- 
tion 7 that statistics shall accurately reflect 
all of the relevant facts. We submit that it 
will be difficult for companies to operate 
under these rules if there is any misunder- 
standing as to the basic concept of noncan- 
cellable disability insurance. The annual 
statements should distinguish between true 
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The question, says the author, is not 
only what the public thinks a non- 
cancellable policy is, but also what 
the public thinks it is not. 


noncancellable and other accident and sick- 
ness insurances requiring special reserves. 


After the text of the Uniform Individual 
Accident and Sickness Policy Provisions 
Law was adopted by the NAIC at the June, 
1950 meeting, the writer, as chairman of the 
Standard Provisions Committee of the Health 
and Accident Underwriters Conference, had 
the pleasure and oppportunity of contacting 
the Insurance Departments and working 
with the local companies in attempting to 
secure the enactment of such legislation. 
We are happy to say that substantial pro- 
gress was made in putting this legislation 
on the books in many states. 


The uniform policy provisions in Section 
3(A)(2) on time limit on certain defenses, 
Section 3(A)(4) on reinstatement, and Sec- 
tion 3(B)(6) on relation of earnings to 
insurance, permit certain clauses in a policy 
“which the insured has the right to con- 
tinue in force subject to its terms by the 
timely payment of premium (1) until at least 
age 50 or, (2) in the case of a policy issued 
after age 44, for at least five years from its 
date of issue.” Although this was not spe- 
cifically called noncancellable and guaran- 
ted renewable, it was the understanding. we 
believe, of those of us who worked on the 
industry committee and on the NAIC com- 
mittee that this referred to a noncancellable 
and guaranteed renewable policy. The phrase 
“subject to its terms” was intended to take 
care of the aggregate type of policy which 
might terminate after payment of the values 
provided. 


We would, therefore, read the uniform 
policy provisions as follows: “A noncancel- 
lable and guaranteed renewable policy is a 
policy which the insured has the right to 
continue in force subject to its terms by 
the timely payment of premium (1) -until at 
least age 50 or, (2) in the case of a policy 
issued after age 44, for at least five years 
from its date of issue, during which period 
the insurer has no right to initiate any 
change by a decision made subsequent to 
the issuance of the policy.” Actually, we 
would have no objection to age 50 being 
changed to age 60, with age 44 changed to 
54, since the policy should cover the normal 
working years. 


Noncancellable Insurance 


In order to ascertain if the Insurance De- 
partments had changed their concept of 
noncancellable and guaranteed renewable 
accident and sickness insurance as regards 
the guaranteed premium, inquiry was made 
on the subject early this year. Several of 
the Departments stated as follows: 


State A—“We do not permit a company 
to use the term ‘non-cancellable’ in a policy, 
or otherwise, unless the premium rate is 
guaranteed. Neither would we permit the 
use of this term if the policy benefits could 
be changed or ridered to eliminate a risk or 
part of a risk initially covered. 

“However, we have accepted policies on a 
‘guaranteed renewable’ basis with adjust- 
able premiums, but the term ‘non-cancel- 
lable’ is excluded. 

“By long usage in the field of disability 
insurance, the term has acquired a specific 
meaning, and is understood by the public 
in a specific sense. It is our feeling that 
the term is not applicable where the rights 
of the individual are subject to modification 
outside his control.” 


State B—“This Department has always 
interpreted this provision to mean that the 
policy cannot be cancelled by the company 
as long as the policyholder pays the pre- 
mium when due; the premium cannot be 
changed after the original issue date of the 
contract and no amendments, riders, exclu- 
sions or changes can be made in the policy 
after its effective date.” 

State C—“It is our thinking that it is not 
proper to describe as non-cancellable and 
guaranteed renewable policies issued in 
which current rates are not guaranteed or 
which gives a company the right to adjust 
rates by classes.” 

State D—‘Our position in this matter can 
be summed up after satisfying ourselves as to 
the proper interpretation of the following: 

“1. Has the insured the right to continue 
the policy at a fixed premium rate? 

“2. Are policy benefits fixed or are they 
adjusted under certain situations ? 

“3. Could riders or endorsements which 
eliminate any risk not excluded under the 
original policy be subsequently attached to 
the policy? 

“If both the premium and the benefits 
are fixed and if the insured has an oppor- 
tunity to renew the policy up to a given 
age, then we would authorize this form to 
be identified as a Non-Cancellable policy. 

“However, if the premium and benefits 
may be adjusted by the company and al- 
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though the insured has the right to con- 
tinue the policy to a definite age, we would 
not construe this as a Non-Cancellable 
policy and would ‘not approve it as such. 
“Our personal thinking regarding adjust- 
able premium policies is that the reserve 
should be computed as though the policy was 
a Non-Cancellable Accident & Sickness policy.” 


State E—“It has been the practice ; 
under our interpretation of ‘which the in- 
sured has the right to continue in force 
subject to its terms by the timely payment 
of premium (1) until at least age 50 or (2) 
in the case of a policy issued after age 44, 
for at least five years from its date of issue’ 
in. . . Section 3(A)(2), Section 3(A) (4) 
and Section 3(B)(6) to permit the 
suggested alternate provisions to be used 
in guaranteed renewable policies in which 
the company reserves the right to adjust 
premiums. 

“However, a guaranteed renewable policy 
with an adjustable premium is classified as 
a ‘modified guaranteed renewable policy’, 
and the (Department) has not permitted the 
policy or the advertising to. refer to the 
contract as ‘non-cancellable and guaranteed 
renewable’. Only accident and sickness pol- 
icies may be termed ‘non-cancellable and 
guaranteed renewable’ which are written at 
a guaranteed level premium. 

“It has been the practice to re- 
quire that modified guaranteed renewable 
policies clearly state that the company re- 
serves the right to change the premium 
rate, at the original insuring age of the 
person or persons covered. It is permissible 
for the Company to state in the policy, in 
the brief description, if used, and in the 
advertising that the policy cannot’ be can- 
celled.” 

State F—The uniform policy provision 
would be read as follows: “A Non-cancellable 
and Guaranteed Renewable Policy is a policy 
which the insured has a right to continue 
in force subject to its terms by the timely 
payment of premium (1) until at least age 
50 or, (2) in the case of a policy issued after 
age 44, for at least 5 years from its date 
of issue, and under which the insurer has no 
righteto make any change by decision made 
subsequent to the issuance of the policy.” 

State G—Same as above except: “We 
would prefer: the age chauge from 50 to 60 
and from 44 to 54 to cover the normal 
working span.” 

The writer is particularly pleased to add 
to the foregoing statements a quotation from 
a letter received from the Honorable Joseph 
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A. Humphreys, Commissioner of 
ance of Massachusetts. He stated: . 
without hesitation may I advise you that 
the Massachusetts Division of Insurance 
defines a non-cancellabie policy to mean a 
guaranteed renewable policy with guaran- 
teed premiums.” 

Since Massachusetts was a pioneer state 
in the development of noncancellable insur- 
ance, this confirmation of its 1948 ruling 
is most pertinent. We also understand that 
Connecticut has continued to follow its 
1948 ruling requiring 2 guaranteed premium 
for a noncancellable policy. 

The above jurisdictions represent both 
large and small states in the East, West, 
Midwest and South. A large majority of 
the Insurance Departments replied and 
stated they required a guaranteed premium 
for noncancellable. They include: 

Nevada 

New Hampshire 
New Mexico 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
Tennessee 
Texas 

Utah 

Vermont 
Virginia 
Washington 


Alabama 
Arizona 
California 
Delaware 
Florida 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kentucky 
Louisiana 
Maine 
Massachusetts 
Michigan 
Mississippi 
Montana 


We have always included Indiana in the 
above list of states, especially in view of a 
recent strongly worded directive designed 
to protect the public in this situation. How- 
ever, some words were included which ob- 
scured the ultimate effect of the directive, 
and we understand that further clarification 
requiring a guaranteed premium is being 
considered. 

Some of the foregoing states were careful 
to point out that they interpret the uniform 
policy provisions as permitting the optional 
policy clauses allowed for policies which 
the insured has the right to continue in 
force, subject to its terms, by the timely 
payment of premium until certain ages. 
Also, some of the states indicated that they 
would require reserves above and beyond 
the unearned premium, but they ruled that 
a noncancellable policy must have a guar- 
anteed premium, and that would seem par- 
ticularly applicable to advertising. Maryland 
should be included with the above list of 
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The Problem of Court Congestion 


By PATRICK MAGARICK 


After discussing Judge Hofstadter’s “Alternative Proposal 
to the Compensation Plan,” the author suggests that court 
costs be increased and that they be assessed against trial 
counsel in the event that his client is unable to pay them 


N COMMENTING on the recent article 

of Judge Samuel H. Hofstadter entitled 
“Alternative Proposal to the Compensation 
Plan,” which appeared in the May, 1956 
issue of THe INsuRANCE LAW JouRNAL, it 
must be made clear at the outset that I 
speak as an individual only and not as a 
representative for either my own or any 
other insurance company, These are strictly 
my own personal views. 

Before discussing the judge’s proposed 
solution to the problem of court congestion 
(which is due to the great number of auto- 
mobile accident cases), I would like to take 
issue with him on several remarks that he 
makes concerning the responsibility for this 
large number of accidents. 

Judge Hofstadter states, for instance: 

. the fault lies not with man but with 
the automobile’s tremendous potential for 
mischief in the exigencies and tensions 
generated by our complex society on wheels.” 


ae 


“ 


A little later in his article he says: : 
most accidents are the result not of wrong- 
doing but of inadvertence or poor judgment 
on both sides.” 


I must disagree with Judge Hofstadter on 
both of his contentions. To say that the 
“object” and the “exigencies of the times” 
are the bugaboo is as illogical as kicking 
a door after one has bumped into it in the 
dark. There is, of course, no denying that 
the great majority of the average minor 
claims may be due to a lack of judgment on 
the part of one or both of the drivers. 


The problem that we are talking about, 
however, concerns not the 95 per cent of 
average small claims but the 5 per cent of 
serious accidents involving extensive injury 
or death. I find it impossible to agree that 
the majority of these accidents is not 
caused by wrongdoing on the part of one 
or both of the drivers—whether that wrong- 
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doing be intoxication, speeding or reckless 
driving of some other nature which goes 
far beyond our ordinary conception of poor 
judgment. 


If we follow to a logical conclusion the 
attitude expressed by Judge Hofstadter on 
the causative factors of automobile accidents, 
we would be forced to say that these accidents 
are unavoidable and that there is nothing 
we can do about them. We know, how- 
ever, that where concerted efforts have been 
made to reduce these disasters, many of the 
efforts have been crowned with success to 
a greater or less degree. For example, driver 
training for our youths in the high schools 
has helped tremendously in many cases. 

Judge Hofstadter, in his remarks con- 
cerning the jury system and contributory 
negligence, has pointed a finger (and justifi- 
ably to some extent) at the insurance in- 
dustry and at plaintiffs’ attorneys. The 
same finger, however, can also be pointed at 
the judiciary. When our courts permit 
drunken drivers to get away with maiming 
and killing by use of the automobile as a 
weapon with only a slap on the wrist or 
less as punishment, I think some of the 
blame should rightfully fall on the shoulders 
of those judges who permit stich leniency. 


Were we to deal with intoxicated drivers 
and reckless drivers in a manner befitting 
their crime, I feel that this would be a 
great deterrent for others and would cer- 
tainly avoid the danger of the repeaters 
or those whom we sometimes call “accident- 
prone.” These people should have their 
licenses taken away. If it is found that they 
still violate the law and drive without their 
licenses, they should be put out of harm’s 
way. Society should be protected from 
them just as forcefully as it is from any 
other criminal. The executive and legisla- 
tive branches of our society can also share 
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Mr. Magarick, secretary and general 
claims manager of the Manufacturers 
Casualty Insurance Company, has pub- 
lished two books on the handling of 
casualty claims: “Successful Han- 
dling of Casualty Claims” and “Cas- 
ualty and Investigation Check List.” 


in the blame for some of this horrible 
slaughter. 

I do not think it fair for the great majority 
of the people (whom I insist do not cause 
the serious accidents) to pay for the damage 
caused by a comparatively few inconsiderate 
and completely irresponsible drivers. The 
insurance laws should be amended to per- 
mit companies to charge a realistic rate to 
those who have been guilty of gross negli- 
gence in the past so that even when they 
are again permitted to drive a car, the pain 
in their pocketbooks will be such that they 
will remember it for a long, long time. 


Now that I have gotten these remarks 
off my chest, we can get down to the con- 
crete proposals made by Judge Hofstadter. 
For one thing, I do not believe that compara- 
tive law statutes of the better types, as 
passed in Wisconsin and some other states, 
are the bugaboo which some representatives 
of the insurance industry seem to think. 
As a practical matter, we are in many in- 
stances getting verdicts based on the theory 
of comparative negligence even in those 
states which allegedly practice contributory 
negligence. At the same time, the verdicts 
from some of the comparative negligence 
states have not been particularly out of line 
with those which still hold to the contribu- 
tory negligence doctrine. Therefore, this 
alone, in my opinion, should prove no per- 
manent stumbling block to the proposals 
made by Judge Hofstadter. 


Before I would go along with his sug- 
gestions, however, I would want assurance 
that there would be some semblance of im- 
partiality among the members of the pro- 
posed panel. For instance, doctors who 
have testified regularly and frequently for 
the plaintiff should be shunned as completely 
as those who are regularly hired for the 
defense. 

It would, of course, be necessary to en- 
list the aid of local medical societies as 
well as the American Medical Association. 
An appeal would have to be made to the 
civic pride of the medical profession, Few 
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doctors who are well established and com- 
petent (which are, of course, the ones we 
would want on our panels) would be anxious 
to serve on such a panel at the expense of 
their practice unless they were convinced 
that they were performing a needed civic 
duty. Since no doctor could afford to give 
much of his time to such a duty, it would 
be necessary to have a large panel from 
which to choose. This might prove a con- 
siderable stumbling block. 


The idea of a permanent court-appointed 
doctor does not sit well with me. The 
average medical man who would be willing 
to accept such a position would probably be 
either the newcomer to the profession or the 
doctor who has been unsuccessful, In either 
event, we would not have the kind of man 
that should be sitting on such a panel. 


Another point that might prove a decided 
stumbling block would be the caliber of lay 
person that should be a member of the 
panel. It is my opinion that the saving 
grace of our jury system is the fact that 
because of the number of jurors involved, 
there are usually a few with sufficient in- 
telligence and education to obtain a fair 
understanding of the proceedings. When 
you have a court composed of three people, 
two of whom are such extremely well- 
educated specialists as a doctor and a judge, 
the third man on the panel will of necessity 
have to be an exceedingly high type of per- 
son or an extremely strong-willed one in 
order to avoid being completely overshadowed. 
Therefore, some standard would have to be 
set up—whether that standard be educational, 
economic, or business and professional. 


Once we obtained a list of possible lay 
panel members, the difficulty of convincing 
them to serve would be encountered. Here 
again the appeal to_civic pride might be 
successful. 


If it would be possible to surmount these 
hurdles, then I believe that this proposal 
should be tied in with one other require- 
ment. These are, after all, primarily sugges- 
tions designed to relieve court congestion. By 
and large I am convinced that insurance com- 
panies will pay a fair value in settlement 
rather than try a case. Of those cases that 
get to trial, therefore, many, in my opinion, 
in all justice and fairness should never be 
there. As Judge Hofstadter says, palliatives 
have not been the answer to this problem. 
I, therefore, think that some method must 
be devised to discourage the unprincipled 
attorney from bringing suit on cases which 
have no true value, because of either lack 
of liability or lack of real injury. 
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The one deterrent which would be the 
most effective would be the one that would 
hit the attorney directly in his own pocket- 
book. I would, therefore, suggest that court 
costs be increased to a realistic figure which 
would actually take care of some of the 
expenses of the trial, and that provision be 
made to assess these costs against trial 
counsel in the event that his client is un- 
able to pay them. Such a rule stringently 
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increasingly common. One reason is the 
prevalence of highway accidents, in which 
there will almost always be a third-party 
problem. In addition, we have multi- 
employer construction projects. We have 
employees of outside employers constantly 
running in and out of a particular em- 
ployer’s plant to make deliveries, repairs, 
installations and so on. All this means 
that a fair and workable third-party section 
is extremely important in any compensation 
act, and that a well-thought-out provision 
can save a lote of time, money and trouble 
for everybody involved. 


(8) Conflict of laws. 

Similarly, questions of jurisdiction have 
multiplied in importance because of the 
tremendous increase in interstate activity. 
Interstate transportation systems, such as 
airlines and bus lines, have increased the 
problem. Construction companies operate 
in many states. Chain stores send their 
personnel all over the country, as do other 
large multistate enterprises of all kinds. 
Yet our conflict of laws sections are an 
absolute crazyhouse of confusion. Perhaps 
they didn’t cause too much trouble in the 
days of the general store and the horse- 
drawn surrey, but today they defeat legiti- 
mate claims and cause entlless uncertainty 
and litigation which no one wishes. 


(9) Overseas problems. 

Problems involving both dependents over- 
seas and travel overseas have increased 
markedly, with little or no recognition in 
most compensation acts. As to benefit 
claims of alien enemy dependents in war- 
time, for example, not a single state was 
really prepared for the situation when the 
last war broke out. The result was that a 
lot of money was paid to the alien property 
custodian which, under a properly drafted 
provision, could have been kept within the 
compensation system of the state, with an 
ultimate saving to the employers and car- 
riers of the entire amount. 
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enforced would, in my opinion, do more 
court calendar than 


any other measure I can think of. 


toward reducing the 


If we are sincerely interested in reducing 
I think it essential 
similar to the 


court congestion, then 
that 
that I have proposed be considered in con- 


some rule or law one 


junction with the proposals made by Judge 


Hofstadter. [The End] 


Continued from page 564 
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(10) New employments. 


All kinds of new employments have grown 
up that are appropriate for coverage. An 
obvious example is civil defense workers. 
Another is workers on industrialized farms. 
Then there are many new categories of 
what one might call quasi-independent con- 
tractors, which are increasingly treated as 
employment for such systems as_ social 
security, but which still miss workmen’s 
compensation coverage because of 
cal old employee concepts. 


techni- 


(11) Second-injury funds. 


Among the many areas in which the ex- 
pectations of today’s people have gone far 
beyond those of 40 years ago is the em- 
ployment of the physically handicapped. 
This is one of our most widely accepted 
movements among employers. And yet, it 
cannot get to first base in the absence of a 
good second-injury provision. There are 
many such provisions in effect, but they 
need constant re-examination and modern- 
ization in view of experience. Right now 
the number one question is whether the 
second-injury technique and principle can 
be extended beyond the obvious loss-of- 
member cases to the more subtle impair- 
ments such as a history of heart disease. 
The problem is a tough one, but unless we 
make an honest effort to solve it we may 
be building up to a second-injury problem 
which will make the original problem look 
pale by comparison. You have only to 
imagine a situation in which all jurisdic- 
tions are making liberal heart awards, and 
in which all employers then are impelled 
to give pre-employment heart examinations, 
to get some idea of what the plight of the 
man with any kind of heart history will be. 


(12) Industrial safety. 


The whole concept of industrial safety 
has come a long distance since the early 
days of compensation. As a result, many 
states are not well organized to key the 
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compensation function in with the safety 
function, and the result is a detriment to 
both functions. And, of course, modern 
penalties for safety violations should be a 
regular feature of compensation acts, but 
appear in only a handful. 


(13) Administration. 


The whole concept of compensation ad- 
ministration is inextricably intertwined with 
the concept of what the job of workmen’s 
compensation really is. The old-fashioned 
idea is that the job is merely to settle any 
overt disputes between the employer, car- 
rier and employee. Under this concept, 
compensation administration was almost 
exclusively a quasi-judicial function and, 
apart from the greater informality of com- 
mission procedure, could just as well be per- 
formed by a court, 


The modern idea of compensation admin- 
istration is that the job of compensation is 
to restore the workman. You may recall 
that in September, 1954, I proposed chang- 
ing the name of the system to workmen’s 
restoration. I notice it is still called work- 
men’s compensation, however, and one can 
hardly complain since that is all it really 
is in most places. Under the newer con- 
cept the compensation administration should 
see that the workman is given (1) prompt 
and appropriate medical treatment, (2) 
prompt and correct cash benefits, (3) im- 
mediate consideration for rehabilitation in 
proper cases and (4) all the necessary follow- 
up in difficult and protracted disabilities 
and recoveries. 


What this means, in terms of adminis- 
trative structure, is that organizational pro- 
vision for something miore than bare judicial 
decision-making is needed. The idea of the 
separate director, to handle administration 
generally as distinguished from decision- 
making, is the modern answer to this need. 

At this point I would like to stress that 
this is one example showing how a modern 
compensation act must be interrelated 
throughout. Some people have asked me 
why we did not, in place of a complete 
act, provide a number of suggested separate 
provisions. The answer is well illustrated 
by this part on administration. The kind 
of administrative structure you set up de- 
pends on what substantive provisions you 
are going to administer. If you are going 
to take no responsibility for medical treat- 
ment, rehabilitation and the like, then per- 
haps you do not need anything beyond a 
decision-making board. But if you embark 
on these broader duties, you should have 
administrative machinery to match. 
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(14) Legal expenses. 


| have saved for the last the topic of 
provision for legal fees. Workmen’s com- 
pensation started out on the idealistic as- 
sumption that the fixed statutory benefits 
would be paid automatically, and that there- 
fore no allowance had to be made for legal 
fees. Now it is an established fact that the 
claimant’s counsel is an accepted part of 
compensation administration. But our rules 
about legal fees are still back in some never- 
never land in which all claims are paid with- 
out controversy. 


Either the lawyer is part of this system 
or he is not. If he is not, then this or- 
ganization of thousands of claimants’ law- 
yers I see before me must indeed be a 
mirage. If he is, then let us stop playing 
this Alice in Wonderland game of pretend- 
ing we have a lawyerless system, and let 
us get on with the job of making systematic 
and adequate provision for legal fees. There 
are only two places from which those fees 
can come. They can come out of the claim- 
ant’s recovery, or they can be paid on top of 
the recovery. They clearly should not come 
out of the claimant’s recovery, because the 
statutory amount is presumed to be the 
minimum needed by the claimant. It fol- 
lows, by the simplest logical process, that 
the fees should be added to the award. This 
kind of provision is working satisfactorily 
in those states where it has been tried, 
with no such stimulation of unnecessary 
litigation as opponents of the idea have 
predicted. I sincerely hope that the prac- 
tice will eventually become universal. 


These are my 14 points. Any person from 
any state who wishes to preserve our insti- 


tution of state workmen’s compensation 
has my sincere invitation to go through this 
check list, point by point, and see how 
thoroughly his own state’s statute has been 
brought out of the gaslight era into the 
atomic age. If he finds that his state is 
completely up to date in all these respects, 
I congratulate him and his state. (I also 
suggest he take a second and closer look, 
for no such state exists.) But if he finds 
that his state’s statute needs modernizing 
in some of these areas, and if he would 
like the benefit of the best handiwork of 
the experts from other states and the fede- 
ral government as an aid to his efforts, 
then the Department of Labor will be 
happy to share with him its technical ex- 
pertise, its drafting facilities and, on suit- 
able request, its check list of provisions, for 
a modern and comprehensive workmen’s 


compensation act, [The End] 
I L J — September, 1956 





The Statute of Wills 


and Life Insurance: Wisconsin Law 


By PERLIE 


This article is reprinted, with permission, 
from the June, 1956 issue of the Dickin- 
son Law Review, where it appeared as 
“Life Insurance and the Statute of 
Wills: The Wisconsin Statute.’ The 
author is a member of the New York 
and United States Supreme Court bars. 


HAVE an occasion to return to the 

thought of contract and life insurance. I 
have written elsewhere: “The symbol of 
‘testamentary disposition’ never had a place 
in the field of life insurance. Life insurance 
rests in the field of contract.” * The occa- 
sion that brings me back is the enactment 
in the State of Wisconsin of Chapter 73 
of the Laws of 1955, as amended by Chapter 
586 of the same year. Chapter 73 adds 
Section 206.52(2) to the statutes. It pro- 
vides that a life policy may designate as 
beneficiary a trustee or trustees whom the 
insured has named or will later name in his 
will. The designation must be made under 
the provisions of the policy and the rules of 
the insurer. The court may appoint the 
trustee or trustees on the proving of the 
will. The insurer upon the appointment and 
qualification of the trustees will then pay 
the proceeds to the trustee or trustees, who 
shall hold and dispose of the proceeds under 
the terms of the will as they exist at the 
testator’s death, and subject to the statutory 
rules of testamentary trusts. If a qualified 
trustee does not make a claim to the pro- 
ceeds within one year after the insured’s 
death or if the insurer is satisfied within that 
period that no trustee can qualify, the insurer 
then pays the proceeds to the estate of the 
insured unless the insured has made a dif- 
ferent agreement with the insurer. The pro- 


1 “Contract and Life Insurance,"’ 59 Dickinson 


Law Review 40 (1954); reprinted in 1954 In- 
surance Law Journal 799 (December). 
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ceeds, when paid to the trustee or trustees, 
are not subject to the debts of the insured. 
The inheritance tax on the proceeds shall 
be no greater than if they were payable to 
a beneficiary other than the insured’s estate. 
The court may administer the trust of the 
proceeds as if they had been payable to 
the insured’s estate. The proceeds shall not, 
however, be otherwise considered as pay- 
able to the estate. The proceeds shall be 
inventoried for tax purposes only. They 
may be commingled with the other assets 
that come into the trust. The statute is to 
be deemed as declaratory of the law; it does 
not invalidate designations which an in- 
sured had made prior to the statute. 


I may perhaps give a fuller meaning to 
the abstract expressions of the statute if I 
take an example. An insured has a wife 
and two minor children. He is creating 
means for their support, in the event of his 
death, by life insurance. If he dies, he may 
pass the insurance proceeds to his wife by 
designation as beneficiary. Yet his wife may 
die before him or at the same time. May he 
provide in the designation of beneficiary 
that if his wife so dies, the proceeds will 
pass to an aunt of the children and a trust 
company -as trustees under a testamentary 
trust which the insured has set up in his 
last will and testament? The proposal looks 
to the material and personal welfare of the 
children. It may avoid the delays and ex- 
pense of guardianship. It is a family pro- 
vision and within the purposes that life 
insurance serves. 


If we turn to the papers which were read 
before the Real Property, Probate and 
Trust Law Section of the American Bar 
Association at Philadelphia last year, we 
will be left with a doubt. The papers say 
that it might be much better to create a 





move beyond the 
find doubt if the proceeds 
may then be passed from the living trust to 
the trust the insured has set up in his will.’ 
doubts are not consistent with the 
purposes of life insurance. In life insurance, 
folks want to be sure that their money will 
be paid and that it will be paid to the par- 
ties to whom they intended it to go. The 
many-sided action does not have the sim- 
plicity that institutional administration re- 
quires. There, simplicity is necessary if 
administration is to be prompt and certain. 


trust. When we 
living trust, we 


living 


These 


In this paper I have two purposes. I 
wish to show that the Wisconsin statute is 
a valid act in that it reflects the basic law 
which controls life insurance, whereby life 
insurance is a contract. I also wish to re- 
move some of the confusion from this field 
by showing that the word “testamentary” 
has no application to life insurance. Also, 
the statute may have clarified some points 
in the law of trusts. The statute removes 
doubt on the point of taxation. It defines 
the insurance as free from the claims of credi- 
tors. It may have defined indirectly the 
right of dower and of election. I shall dis- 
cuss all of these points. 


The Wisconsin statute treats the pro- 
ceeds of a life insurance policy as property 
arising from a contract. The statute reflects 
thereby the law which the courts have 
worked out in the cases. The Supreme 
Court of Florida thoroughly reviewed this 
point in Milam v. Davis.’ The case required 
interpretation of the special Florida statute 
which is now Section 222.13 and also the basis 
of the exemption statutes in respect to life 
insurance proceeds. The court described 
insurance as “peculiar” property which arises 
out of contract. It is not a part of the gen- 
eral assets of the insured’s estate. The ex- 
emption statutes were justified upon this 
ground. The Supreme Court of North 
Dakota considered the exemption statutes 
in two cases, Farmers State Bank v. Smith* 
and Lapland v. Stearns.® In each of the cases 
the court sustained the exemption statutes 
as a legal exercise of the legislative power 
on the ground that the proceeds of a life 
insurance policy arise by contract and do 
not become a part of the insured’s estate. 


2 Carl F. Shipper, Jr., Designating the Trus- 
tee Under the Insured’s Will as Beneficiary of 
Insurance Policy (1955); Robert J. Lawthers, 
Designating the Trustee Under the Insured’s 
Will as Beneficiary of Insurance Policy, Home 
Office Problems (1955); see, also, Lawthers, 
“Testamentary Trusts as Beneficiaries Under 
Life Insurance Policies,’’ IX Journal of the 
American Society of Chartered Life Under- 
writers 307 (1955). 
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In Maher v. Ramsey County; a transfer tax 
case, the Supreme Court of North Dakota 
held that the proceeds of a policy which 
are payable to a beneficiary pass by contract 
and do not become a part of the estate. The 
Supreme Court of Connecticut in Sigal v. 
Hartford National Bank and Trust Company® 
expressed the thought in these words: “The 
policy is a contract to pay a sum of money 
to a third party, performance of which is 
postponed until the death of the insured.” 
In Johnson v. Scott® the New York Supreme 
Court held that the proceeds of a policy 
payable to a named beneficiary depend upon 
contract. They do not go to the insured’s 
estate or become a part of his assets after 
death. The rule whereby the proceeds pass 
by contract to a named beneficiary is sup- 
ported by numerous cases and it underlies 
many of the statutes which pertain to life 
insurance. It is perhaps unnecessary to 
support by authority a rule so widely ac- 
cepted. I have referred to some of the case 
law because the nature of life insurance pro- 
ceeds and the transfer of the proceeds by 
contract must be given a place in any thought 
which relates to the subject matter which 
the Wisconsin statute covers. It is neces- 
sary in reviewing such a statute to bring 
into thought the idea of contract; otherwise, 
“testamentary” may lead to confusion. The 
idea of contract removes some of the con- 
fusion which the concept of testamentary 
disposition has brought into the field of 
life insurance designations of beneficiaries. 


The contract becomes effective in respect 
to the beneficiaries’ rights at the moment the 
designation is made. The insured may re- 
serve a power to change the beneficiary, but 
the designation remains effective as long as 
the insured leaves it unchanged and the right 
vests in the beneficiary upon the insured’s 
death. In Tyler v. Treasurer and Recewwer 
General® Chief Justice Rugg wrote: 


“The rights of the beneficiary are vested 
when the designation is made in accordance 
with the terms of the contract of insurance. 
They take complete effect as of that time. 
They do not wait for their efficacy upon 
the happening of a future event. They are 
in no wise modified or increased at the time 
of the death of the insured.” 


° 98 Fla. 202, 123 So. 668 (1929). 

*36 N. D. 221, 162 N. W. 302 (1917). 

515 Life Cases 619, 79 N. D. 62, 54 N. W. (2d) 
748 (1952). 

*75 N. D. 760, 32 N. W. (2d) 679 (1948). 

7119 Conn. 570, 177 Atl. 742 (1935). 

876 Misc. 641, 137 N. Y. S. 243 (1912). 

*° 226 Mass. 306, 115 N. E. 300 (1917). 
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The Wisconsin statute treats the de- 
signation of the trustee as the in- 
ception of a contract by which the 
rights of the trustees which the in- 
sured designates in his will arise, 
a contract which carries the proceeds 
from the insurers to the trustees as 
the rightful owners under the contract. 


The chief justice then added: “A re- 
served right to change the beneficiary does 
not affect the essential nature of the rights 
of the beneficiary so long as they last. What- 
ever the insured does in way of designation of 
the beneficiary takes effect forthwith. re 

The Supreme Court of Illinois in Gurnett 
v. Mutual Life Insurance Company of New 
York,” a leading case in the field of insur- 
ance trusts, considered a trust arrangement 
in. which. the insured ,reserved the right to 
change the beneficiary. The court wrote in 
reference to the insurer’s obligation: 


“Their obligations to pay and the right 
of the trustee to receive the proceeds of the 
policies, ypon the happening of the con- 
tingency specified, were determined when 
the companies noted upon the face of the 
policies the exercise, by the insured, of his 
right or privilege to change the beneficiaries. 
The date of the death of the insured merely 
fixed the time when the obligation of the 
insurers to pay and the right of the bene- 
ficiary to receive the proceeds of the policies 
became enforceable.” 

The court cited Frick v. Llewellyn," where 
the federal court had written: “Here the 
right of the beneficiaries to receive the in- 
surance did not spring from the death of 
the testator. Their rights arose under con- 
tracts of insurance. The date of death is 
simply the time when the insurers: became 
obligated to pay, and the beneficiaries en- 
titled to receive the proceeds of the policies 
under their contract.” 


The Wisconsin statute follows these cases 
in treating the designation of the trustee 
as the inception of a contract by which the 
rights of the trustees which the insured 
designates in his will arise, a contract which 
carries the proceeds from the insurers to the 
trustees as the rightful owners under the 
contract. The proceeds of a life policy arise 
by contract which may be for the benefit of 


10 356 Ill. 612, 191 N. E. 250 (1934). 
1 298 F. Supp. 803 (DC Pa., 1924), aff'd, 268 
U. S. 238 (1925). 
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a third party. The act of designating the 
beneficiary fixes the right; the right accrues 
at that moment. The act of designation 
is therefore not testamentary since it rep- 
resents a right. which accrues before the 
insured’s death. The insured’s death does 
nothing more than accrue the contract 
under its terms. 


The statute to state that the 
proceeds arise from contract and the trustee- 
beneficiaries’ rights become fixed by the 
designation when the insured designates a 
trustee or trustees of a trust which he sets 
up in his last will and testament. The legis- 
lature had ample authority from the consid- 
ered case law. The early mutual benefit 
certificates often had a provision that the 
association would pay the proceeds as a 
benefit to the devisees of the insured as pro- 
vided in his last will and testament. 


moves on 


In 1901 the Illinois Supreme Court con- 
sidered the case of People v. Petrie.” The 
insured, who held such a certificate, gave and 
bequeathed the proceeds to A. P. Petrie in 
trust with directions that the proceeds were 
to be kept at interest until the death of the 
insured’s wife or until the insured’s youngest 
child then living should attain the age of 
20 years, if the insured’s wife died before 
that time. The interest was to be paid to 
the insured’s wife. A. P. Petrie was also the 
executor of the insured’s estate. Petrie 
received the proceeds on the insured’s death 
and did not account for the principal. In 
a suit upon the executor’s bond the court 
held (1) that the proceeds of the certificate 
were not assets of the insured’s estate, (2) 
that they were not the insured’s property at 
the time of his death and (3) that only the 
beneficiary named in the certificate takes the 
money. The certificate was a contract by 
the association to pay the money due to 
the beneficiary, named upon the face of the 
certificate, who takes as a purchaser. The 
association had contracted to pay the benefit 
to the insured’s devisees as provided in his 
last will and testament. The contract was 
made directly for the benefit of the devisees. 
The will gave the proceeds to A. P. Petrie 
in trust to be disposed of as the will pro- 
vided. The court found that it could refer 
to the statute to determine the heirs and to 
the will to determine the devisees. “In 
neither case, however, is the right to the 
money derived from the statute or the will, 
but solely from the contract embodied in 
the policy.” Petrie had taken the proceeds 
as trustee and not as executor. 


2 191 Ill. 497, 61 N. E. 499 (1901). 





We have a current case which cites and 
approves a decision that was made in the 
intervening period of time. In Gordon v. 
Portland Trust Bank® the Supreme Court of 
Oregon considered a living, insurance trust 
which the insured’s executrix alleged was 
a testamentary disposition or last will and 
testament and revoked by a will that the 
insured made a few days before his death. 
The court traced the development of the 
law of the beneficial interest from the time 
when the interest was considered vested to 
the present when it is an expectancy. The 
court sustained the trust. “We observe, 
therefore, that both under the old view, 
where the beneficiary is considered the 
owner, and under the new view where he 
has only an expectancy, the result is the 
same, for even in the new view, the third- 
party beneficiary has a present right to ful- 
filment of the insurer’s promise to pay.” 
The court then approved the decision of the 
New Jersey court in Bose v. Meury,™ and 
quoted this excerpt froin the opinion of the 
New Jersey court: “ “The proceeds are the 
fulfillment of promises by the insurance 
company to the Montclair Trust Company, 
trustee, to pay the stipulated sums, upon 
the death of the insured. The insured paid 
the consideration for the promises and he 
had the right, under the terms of the pol- 
icies, to change the promises at will, but 
when the day came—the insured’s death— 
the obligations of the insurance company 
were due to the Montclair Trust Company, 
trustee. Its source of title was the promise 
in the policies, not the trust agreement’ 
(Italics added. )” 


The Oregon Supreme Court disposed of 
the testamentary point in these words: “In 
the insurance trust device, the trustee-bene- 
ficiary takes a divided interest in the prop- 
erty, but this is specifically a trust problem 
and has no bearing on the testamentary 
character of the device.” 


The statute permits the insured to desig- 
nate as beneficiary a trustee or trustees which 
he has named or will name by his will if the 
designation is within the policy provisions 
and the rules of the insurer. The statute 
assumes that the insured will name a trustee 
or trustees who may be identified and that 
the trust will be definite in respect to the 
disposition which the trustees are to make 
of the proceeds. If these steps are taken, 
the proceeds pass by contract to the desig- 
nated trustee or trustees and the qualifica- 
tion of the trustees is a declaration by them 
of the trust. The legislature might have 


%1 Life Cases (2d) 1019, 201 Ore. 648, 271 
Pac. (2d) 653 (1954). 
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The statute permits the insured to 
designate as beneficiary a trustee 
or trustees which he has named or 
will name by his will if the desig- 
nation is within the policy provi- 
sions and the rules of the insurer. 


treated the designation as having testamen- 
tary effect. The New York Law Revision 
Commission has pointed out that institu- 
tional directives have a _ seriousness of 
purpose and an administrative form. The 
legislature did not proceed upon that ground. 
It followed the rules in the field of trusts by 
which the designation of a beneficiary on a 
life policy is sufficient to support a trust. 
Chapter 73 amended Section 206.52(1) of 
the statutes by a provision that where life 
insurance is payable to a trustee as bene- 
ficiary, no trust asset is needed other 
than the right of the trustee to receive the 
proceeds as beneficiary. This provision was 
no doubt directed to the field of living trusts. 
Section 206.52(2) validated designations 
which made the trustee or trustees, which 
the insured designated by will, beneficiaries. 
The legislature had ample precedent in the 
case law as to each of these trusts. The 
rule that the right of a trustee to receive 
the proceeds will support a trust goes far 
back in our law. 


The New York case of Hirsh v. Auer7* 
decided in 1895, has been cited and approved 
by many of our state courts. The insured 
held a certificate in the Ancient Order of 
United Workmen. He designated his sister, 
Clara, as beneficiary. The lower courts had 
found as a fact that Clara had agreed with 
the insured that when she received the pro- 
ceeds of the policy she would spend not 
more than $500 for his funeral expenses and 
for a monument and would divided the bal- 
ance equally between his children. Clara 
received the proceeds on the insured’s death. 
The children sued Clara upon the agree- 
ment. The court of appeals affirmed a judg- 
ment for the plaintiffs. “The fact that the 
trust dealt with a contingent interest of the 
insured in the certificate of insurance is of 
no moment. That interest became vested at 
the death of the insured, and, the beneficiary 
having collected the insurance money, the 
trust, under the agreement creating and 
acknowledging it, attached to the fund.” 
The court pointed out that courts of equity 


4112 N. J. Eq. 62, 163 Atl. 276 (1932). 
#146 N. Y. 13, 40 N. E. 397 (1895). 
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recognize the validity of assignments of 
contingent interests; and the courts of 
equity will enforce a trust created by the 
agreement of a legatee under a will. 

The Massachusetts Supreme Court de- 
cided Kerr v. Crane™ in 1912. The insured 
had taken a benefit certificate in a fraternal 
insurance company. He designated Crane 
as beneficiary. He delivered the certificate 
to Crane and informed Crane of a desire 
that he should pay the proceeds to the 
plaintiff when collected. The plaintiff was 
not in the class of beneficiary whom the in- 
sured could designate under the statute 
which authorized this type of mutual bene- 
fit insurance. There was a written memo- 
randum signed by the insured, his wife, his 
relations and by the beneficiary. The court 
found as a fact that Crane understood 
that he was not to receive the proceeds for 
his own use and that he had agreed to col- 
lect and hold the proceeds for the use of 
the plaintiff. Those who claimed the pro- 
ceeds argued that the interests of both the 
insured and of Crane as beneficiary-trustee 
were merely contingent and not vested 
rights of property in an existing fund. The 
court wrote that this was true: 

“The beneficiary had no other interest 
than a mere expectancy dependent upon 
the will and pleasure of the insured mem- 
ber. But it does not follow that the holder 
of such a merely expected or contingent 
interest, growing or expected to grow out 
of actually existing, though defeasible, con- 
tractual rights, has no power of dealing 
with it, or that his engagements made with 
reference to such an interest while it is 
merely expectant and contingent, may not 
be enforced in equity after the interest shall 
have become vested and absolute.” 

The court went on to hold that it could 
deal with the beneficiary even if he were not 
a member and compel him to collect the 
money and pay it according to the agree- 
ment he had made. The right of the bene- 
ficiary during the lifetime of the insured is 
like the expectation of a farmer to raise 
a crop which he intends to plant upon his 
land and which he pledges in order to ob- 
tain the necessary seed. The court wrote 
that there was enough if there was a present 
interest from which the expected article or 
right is to be directly produced. The actual 
property need not pass in the future product 
or result of something presently in exist- 
ence. An agreement as to the future prod- 
uct or result has validity and is capable 
of enforcement. In Gurnett v. Mutual Life 


~ 10 212 Mass. 224, 98 N. E. 783 (1912). 
7 Cited at footnote 10. 
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Insurance Company," which the Supreme 
Court of Illinois decided in 1934, there is a 
holding that a life policy is property and 
may be the subject matter of a trust. “The 
designated beneficiary of the policy may, by 
the provisions of a collateral trust agree- 
ment, be named as the trustee. Vance on 
Insurance (2d Ed.) p. 606. When the bene- 
ficiary promises the insured to pay either 
the whole or a portion of the proceeds of 
the policy to a third person, the proceeds 
will be impressed with the trust to the ex- 
tent of the promise made.” 

Professor Scott has stated the rule: 
“Where a person takes out a policy of in- 
surance upon his life payable to a third 
person as trustee, and reserves the power 
to change the beneficiary of the policy, and 
perhaps in addition the power to change the 
beneficiaries in the trust, the question arises 
whether the disposition is testamentary and 
invalid for failure to comply with the re- 
quirements of the Statute of Wills. It is 
arguable that the trust does not arise until 
his death, and that since his death is a con- 
dition precedent to the creation of the trust, 
the disposition is testamentary. The answer 
i that the beneficiary of the 
policy as soon as he is named trustee hold 
his rights as beneficiary of the policy in 
trust The courts have, therefore, had 
no difficulty in upholding insurance trusts, 
although they are not executed with the 
formalities necessary for a will.” ” 


is, however, 


The right to designate a beneficiary flows 
from the policy. It is a part of the insurance 
arrangement. Just now we have read through 
authorities that a designation will support 


a trust in the sense that the designation 
creates a res, an asset, which is a proper 
subject for a trust. The statute of Wiscon- 
sin has declared this point. There are some 
cases to which we may refer for the purpose 
of contrasting the acts which are in or out 
of the insurance arrangement. These cases 
also rest in the two adjacent fields which 
define the respective rules of insurance and 
of trust law. 

The Massachusetts Supreme Court decided 
Kendrick v. Ray™ in 1899. The insured had 
designated “to and for the sole and separate 
use and benefit of E. A. Taft, trustee.” 
Among the insured’s papers was a sealed 
letter addressed to Mr. Taft which pointed 
out Ray as the cestui que trust with a direc- 
tion that the proceeds be paid upon the 
insured’s death. There was evidence of 
conversations between the testator and 
Ray, one shortly before the insured’s death, 


% Scott on Trusts, Sec. 84.1 (1939). 
% 173 Mass. 305, 53 N. E. 823 (1899). 





stating that the proceeds would pass to 
Ray. The policy remained in the insured’s 
possession. The court sustained Ray’s right 
to the proceeds: “We discover nothing 
which rendered the trust invalid on grounds 
of public policy, or inoperative as an at- 
tempted testamentary disposition of property.” 


The court had before it a designation of 
beneficiary. It applied a different rule when 
there was an assignment. Thus, in Silbert 
v. Equitable Life Assurance Society of the 
United States,” the insured drew an indenture 
of trust with words of assignment and de- 
livered a duplicate to the insurer with a 
request that the beneficiary be changed to 
the trustee. Neither the insured nor the in- 
surer communicated the trust to the trustee 
or the cestuis. The court construed the in- 
denture to be an absolute assignment and 
irrevocable trust. When the insured made 
a further designation of beneficiary for the 
benefit of his wife and children, the insurer 
refused. The court held that a transfer 
by assignment of a res to a trustee must 
meet the requirements of transfers not in 
trust. Here there was no delivery to the 
trustee and no evidence that the insurer 
acted on behalf of the trustee or the bene- 
ficiaries of the trust when it received the 
assignment. The rule rests on relinquish- 
ment of control and finality. The trust 
failed for lack of delivery. The court dis- 
tinguished Kendrick v. Ray:™ “In that case 
the policy was originally issued payable to 
the trustee as such, and there was no ques- 
tion of delivery of an instrument.” The 
ruic of many jurisdictions, the court noted, 
was different. The Massachusetts rule reached 
back into the early reports. The court 
cited Frost v. Frost.” 


The decision in the Frost case must be 
read against the background of contrast 
in the last paragraph. Mr. Frost held five 
policies which were payable to his estate or 
his legal representatives. He made assign- 
ments of all of his right, title and interest 
in the policies, subject to their terms and 
conditions, to “the trustees to be named in 
my will” for the sole use and the benefit 
of his wife. He retained the assignments. 
He made three wills after the assignments. 
The court read the word “my will” to refer 
to the document that was finally admitted 
to probate as the insured’s will. It held that 
the assignments could not be delivered to 
the assignees until after the insured’s death. 
The insured had made no delivery to any- 
one for the trustees. There was nothing to 


8 Life Cases 1070, 314 Mass. 406, 50 N. E. 
(2d) 57 (1943). 

21 Cited at footnote 19. 

22 202 Mass. 100, 88 N. E. 446 (1909). 
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show that he intended to hold the assign- 
ments for the trustees. There was no oper- 
ative assignment during the insured’s lifetime. 
The assignments were, therefore, of a tes- 
tamentary nature. The sole question was 
whether the assignments ever became oper- 
ative. The court distinguished Kendrick v. 
Ray :* “There the trustee was the beneficiary 
named in the policy; and the question was 
as to the terms of the oral trust upon which 
he received the insurance, and not as to 
the validity of the appointment of the trustee.” 


The Wisconsin statute states: “A policy 
of life insurance may designate as bene- 
ficiary a trustee or trustees named or to be 
named by will, if the designation is made in 
accordance with the provisions of the policy 
and the requirements of the insurance com- 
pany.” The statute leans, therefore, upon 
Kendrick v. Ray.™ It treats the designation 
of beneficiary as passing a res to the trustee 
or trustees. Having gone to that ground, 
the statute does not regard the transaction 
as a contract between the insured and the 
trustee-beneficiary to create a trust at the 
insured’s death. The Supreme Court of 
Oregon stated the ground upon which the 
statute rests: “In the insurance devise, the 
trustee-beneficiary takes a divided interest 
in the property, but this is specifically a 
trust problem and has no bearing on the tes- 
tamentary character of the devise. This 
view was adopted by New Jersey 
; and . . .. Illinois .” The 
Court of Chancery of New Jersey and the 
Supreme Court of Oregon were both of 
the opinion “that actually the beneficiary is 
the one who declares the trust where he 
has been named trustee.” The statute goes 
on the footing of “a trustee or trustees named 
or to be named by the will wr ee 
court may appoint the trustees “immediately 
after the proving of the will.” The insurer 
may rake payment upon the appointment 
and qualification of the trustees. The trust 
rests, therefore, upon an instrument which 
the court has found to be executed accord- 
ing to the statute of wills. 


A brief reference to cases which cover 
the entire field of the statute insofar as we 
have considered it will serve as a summary 
and bring out some of the matters that we 
will wish to refer to later. Tootle-Lacy Na- 
tional Bank v. Rollier® was decided by the 
Missouri Supreme Court in 1937. The in- 
sured held three policies in Penn Mutual 
Life Insurance Company and five policies 
in the Mutual Life Insurance Company of 

* Cited at footnote 19. 


*% Cited at footnote 19. 
23 341 Mo. 1029, 111 S. W. (2d) 12 (1937). 
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New York. The designation on the former 
directed that the proceeds be held under 
an interest option for a period of 30 days. 
If the Tootle-Lacy National Bank filed an 
affidavit with the insurer during the period. 
stating (1) that the insured’s wife, Emma, 
was living, (2) that the insured died testate, 
(3) that his will contained a trust and (4) 
that the will had been admitted to probate, 
then the proceeds were to be paid to the 
Tootle-Lacy National Bank as trustee. Other- 
wise, the proceeds were to be paid to the 
insured’s estate. The mutual policies con- 
tained a designation that if the insured’s 
wife survived the insured, the proceeds 
would be payable to the trustees under the 
insured’s last will and testament. If the in- 
sured died intestate, or if the will contained 
no trust, or if the trustee was not acting 
and had not qualified, or if the insured’s wife 
did not survive, then the proceeds were to 
be paid to the insured’s estate. Later the 
insured made a will. He put the residuary 
estate in trust for the use and benefit of his 
wife, for her proper maintenance and sup- 
port during her life. The trustee was di- 
rected upon her death to pay her funeral 
expenses and to deliver over any property 
remaining to the insured’s son. He named 
Tootle-Lacy National Bank as trustee of 
the testamentary trust. The bank was also 
executor of the estate. The bank qualified 
as executor. The bank, as trustee, payee 
and beneficiary, collected the proceeds. The 
bank was des‘grated as trustee-beneficiary 
in the policies; it was trustee of the testa- 
mentary trust; it was executor of the will. 
The bank brought a suit in equity for di- 
rections and instructions to determine its 
title in its capacity as trustee and executor, 
and the rights of other parties. A legatee, a 
party to the action, took the position that 
there was a resulting trust whereby the pro- 
ceeds became a part of the insured’s estate. 
The chancellor found that the insured by 
the designations and the trust provisions in 
the will had created a trust for the benefit 
of his wife and that the bank held the pro- 
ceeds as trustee. The supreme court affirmed. 


The court approached the case through 


the insured’s intent. It found from the cir- 
cumstances that the insured intended clearly 
to create a benefit for his wife, who was 
insane, and that he did not intend, if his 
wife survived, that the proceeds become a 
part of his estate. It found further that 
the insured intended to create a trust for 
the purpose. The court found that it could 
not disregard the words “a trust operating 


*6 24 F. (2d) 459 (DC Pa., 1927). 
Statute of Wills 


under my will” in the designations on the 
Penn Mutual policies. “. . . Rollier in- 
tended to adopt and make the terms and 
conditions and beneficiary of the testa- 
mentary trust applicable to.the trust in the 
proceeds of the insurance policies and when 
the indorsements and that provision of the 
will are interpreted and construed together 
an express trust in the proceeds of these 
policies, as claimed by respondents and 
found by the trial chancellor, must be held 
to have been made cut.” The court held 
that the designations in the Mutual Life 
policies passed the proceeds to the bank 
as trustee. “Guided by a reasonable con- 
struction and interpretation of the language 
used, considered in the light of the sur- 
rounding facts and circumstances, hereto- 
fore mentioned, we think it a reasonable 
conclusion that Rollier intended that a trust 
of the same kind and character and on the 
same conditions as that declared in the will 
should apply to the proceeds of these pol- 
icies.” The court did not discuss but ac- 
cepted by implication the thought that the 
designations were sufficient to support a 
trust res. The silent and deep current in 
the opinion is that equity will not permit a 
trust to fail where the court is satisfied 
with the intent. 

The statute, insofar as it treats the desig- 
nation as a trust res and the insured’s will 
as relating back to the designation, finds 
support in Union Trust Company of Pitts- 
burgh v. McCaughn,* decided in 1927. The 
Revenue Act of 1918, Section 402, defined 
the gross estate of a decedent as all prop- 
erty, real or personal, tangible or intangible, 
to the extent of the interest which the de- 
cedent had at the time of his death or sub- 
ject to charges against his estate and to 
distribution as part of the estate. The court, 
in deciding the tax issue, found it necessary 
to pass upon points which the statute covers. 
The insured held a policy in the amount of 
$104,000 payable to “Anna L. Park, wife of 
Richard G. Park, in trust.” The insured’s 
will had this provision: “To my dear wife, 
Anna-L. Park, I bequeath one-half (%) the 
proceeds of the insurance on my life in 
the Equitable Life Assurance Society of the 
United States, absolutely.” The designation 
was found to be ineffective as to one half 
of the proceeds since there was no benefi- 
ciary designated who could enforce the trust. 
The clause in the will was treated as a 
declaration of trust as to the other half of 
the proceeds and thereby the insured’s wife 
took the beneficial and the legal interest. 
The court wrote that it could not treat the 
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contract of insurance and the proceeds as 
separate things. The beneficiary's right 
rested on the contract of insurance. The 
trust was completed by the provision of the 
will which related back to the time when 
the policy had been taken. 

We find in the statute the words “a trus- 
tee or trustees named or to be named by 
will.” In Tootle-Lacy National Bank v. Rol- 
lier™ we find this excerpt: “No particular, 
formal or technical words are required in 
the creation or declaration of an express 
trust and the declaration of such trust need 
‘not be contained in or endorsed on the 
instrument which transfers the legal title. 
It may be set out in one or several instru- 
ments executed at other times than that of 
the transfer of title, provided, when con- 
strued together’, they show the existence of 
the trust.” Unton Trust Company of Pitts- 
burgh v. McCaughn™ referred to Perry on 
Trusts, Section 82, which states that the 
trust, once proven, however late the proof, 
will relate back to its creation. 

When a trust fails the res reverts to the 
estate of the person who created the trust. 
The law creates a resulting trust. In the 
Union Trust case the court held that there 
was a resulting trust as to one half of the 
proceeds of the policy. The opinion noted 
that if there is an attempt to create an ex- 
press trust and it fails, the result is as if 
the attempt had not been made. No rights 
or interests are created, The beneficiaries 
do not take the property nor does the trus- 
“In such a case a trust results in favor 
of the donor or his heirs.” The court cited 
Bancroft v. Russell” a case decided in Mas- 
sachusetts, and Emmons v. Grand Lodge,” a 
case decided in Delaware. These cases con- 
cern the proceeds of insurance policies. The 
statute follows this rule. It provides: “.. . 
but if no qualified trustee makes claim to 
the proceeds from the insurance company 
within one year after the death of the in- 
sured, or if satisfactory evidence is fur- 
nished, the insurance company within such 
one-year period showing that no trustee can 
qualify to receive the proceeds, payment 
shall be made by the insurance company to 
the executors, administrators or assigns of 
the insured, unless otherwise provided by 
agreement with the insurance company dur- 
ing the lifetime of the insured.” The statute 
in this provision creates a change of bene- 
ficiary in order that the resulting trust may 
take effect. The change depends upon a 
qualified trustee making claim within one 
year after the death of the insured. If the 


tee. 


** Cited at footnote 25. 
8 Cited at footnote 26. 
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The Wisconsin statute, in addition to 
making the designation of a trustee 
or trustees named or to be named in a 
will a valid act, considers the rela- 
tion which that act will have to the 
insured’s debts and the inheritance 
tax on his estate. It also considers 
the jurisdiction of the court in re- 
spect to the trust and the estate. 


insured has created a valid trust and there 
is a delay in the qualification of a trustee, 
the insured might not wish the proceeds 
to be diverted by the statutory change of 
beneficiary to his estate. The statute makes 
it possible, however, for the insured to 
make an agreement with the insurer for the 
purpose of covering such a contingency. 


We have looked thus far at the provisions 
of the statute which concern the designation 
of a trustee or trustees named or to be 
named by a will as the beneficiary of a life 
policy. The review that we have made 
concerned the theories of law and the court 
decisions which justify a statute whereby 
the designation of trustees named or to be 
named in a will may receive the proceeds 
of a life policy. A designation of beneficiary 
has a relation to other rules of law than 
those which give the designation validity. 
The Wisconsin statute, in addition to mak- 
ing the designation of a trustee or trustees 
named or to be'‘named in a will a valid act, 
considers the relation which that act will 
have to the debts of the insured and the 
inheritance tax on his estate. It also consid- 
ers the jurisdiction of the court in respect 
to the trust and the estate. It considers the 
proceeds of the insurance in relation to the 
other assets of the insured’s estate. We turn 
at this point from the validity of the act of 
designation to consider the consequences of 
the designation in the fields of law which 
the statute covers and which lie beyond the 
validity of the designation alone. 


The effect of the designation of a trustee 
or trustees named or to be named by will 
in respect to inheritance taxes, creditors 
and the interests which spouses have in an 
estate depends upon statutes. The answers 
which we seek in these fields of the law will 
depend upon the construction that we give 
to the statutes. 


*° 157 Mass. 47, 31 N. E. 710 (1892). 
* 4 Boyce [Del.] 272, 88 Atl. 459 (1913). 





In the field of inheritance taxes the stat- 
ute which we have at hand provides that 
the proceeds of the designation of a trustee 
or trustees named or to be named by will 
shall not be subject to an inheritance tax 
to “any greater extent than if the proceeds 
were payable to any other named benefi- 
ciary other than the estate of the insured.” 


The designation will have the same ex- 
emption under the inheritance tax statutes 
as other designations of beneficiary. Per- 
haps a statement of some cases that have 
arisen under the inheritance tax statutes will 
be of value in that it will make the points 
that arise actual and specific. The Pennsyl- 
vania statute gave an exemption where the 
proceeds were payable other than to the 
estate of the insured “and whether paid 
directly by the insurer to beneficiaries desig- 
nated in the policies, or to a trustee desig- 
nated therein, and held, managed, and 
distributed by such trustee to or for the 
benefit of such persons or class of persons 
under such plan and in such estates as may 
have been prescribed by the insured under 
agreement with such trustee, shall not be 
included in imposing any tax under this 
section.” The Pennsylvania Supreme Court 
reviewed the point in Jn re Myers’ Estate,™ 
decided in 1933. The decedent held six life 
policies. He executed a trust and he desig- 


nated trustees as beneficiaries of the policies. 
The trust provided that the trustees “shall 
pay over the income therefrom and the prin- 
cipal in accordance with the provisions set 


forth in the settlor’s will.” The insured 
executed a will in which he named the same 
trustees. The will gave the residue of the 
estate to his executors in trust for certain 
relatives. There was no reference to the 
life insurance trust. The court held that 
the scheme was not within the exemption. 
The court pointed out that there was no 
effective trust. The distribution depended 
upon the insured’s will. The court further 
found that the purpose of the deed of trust 
was to evade payment of the tax. 


Later, in 1950, the Supreme Court of 
Pennsylvania in In re Wilson’s Estate™ con- 
sidered the same statute in different cir- 
cumstances. The insured executed a living 
trust. The life policies were made payable 
to named trustees for the benefit of named 
nephews and nieces and their issue. On the 
same day the insured executed a will. The 
residuary estate was bequeathed to the 
same trustees and for the same uses and 
trusts. The deed of trust was brought into 


% 309 Pa. 581, 164 Atl. 611 (1933). 
® 363 Pa. 354, 70 Atl. (2d) 354 (1950). 
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the will through incorporation by reference. 
The court held that the trust was entitled 
to the exemption. It distinguished the 
Myers case on the ground that there the 
insured had directed that the proceeds be 
distributed in accordance with the terms of 
the insured’s will. When we turn to the 
statute, we note that the exemption is lim- 
ited to trusts “as may have been prescribed 
by the insured under agreement with such 
trustee If we relate the language 
of the statute to the facts of these cases, we 
find a ground for the decisions in that the 
statute had by express language excluded 
a testamentary trust. 


The Ohio court, construing the statute 
of that state (Section 5332-4 of the Ohio 
General Code, effective July 24, 1931) in 
In re Rothenbuecher’s Estate,” held that a 
trust under the insured’s will was not within 
the exemption. The insured held nine pol- 
He designated as beneficiary the Se- 
curity Central National Bank of Portsmouth, 
Ohio, a corporation, as trustee. The desig- 
nation in all except two of the policies re- 
ferred to a trust created by the insured’s 
will. The insured in his will left the residu- 
ary estate to Security Central National 
sank of Portsmouth as trustee. There was 
a direction that the trustee collect the 
moneys due under the life policies “the 
beneficiaries of which are said trustee or my 
estate.” There were provisions for the dis- 
tribution of the estate. The inheritance tax 
statute provided that the proceeds of life 
policies payable otherwise than to the estate 
of the insured would not be considered prop- 
erty passing within the meaning of the tax- 
ing provision: “Whether paid directly by 
the insurer to the beneficiaries designated in 
such policies or to a trustee designated 
therein, and to be held and managed by 
such trustee and distributed to designated 
beneficiaries under an agreement or declara- 
tion of trust in the manner as may have 
been prescribed by the insured in said agree- 
ment or declaration of trust.” The court 
noted that where the preceeds are payable 
to a beneficiary named in the policy, they 
pass by a contract entered into for a valu- 
able consideration. Where the proceeds 
pass to the estate, the recipients take, by 
means of transfers which are within the 
taxing statute, succession by will or by 
the intestate laws. The court construed the 
exemption as limited to a living trust. The 
words did not allow for exemption a trust 
set up under the provisions of a decedent’s 


icies. 


* 76 Ohio App. 425, 64 N. E. (2d) 680 (1945). 
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The cases of McGuire v. School Dis- 
of Pittsburgh™ in Pennsylvania and 
Robert E. Bentley Post No. 50” 
in Ohio throw much light on the decisions 
in Pennsylvania and Ohio which we have 
analyzed. In both of exemp- 
tion statutes are strictly construed and there 


is no presumption favorable to exemption. 


W ill 
trict 
Goldman v. 


these states, 


Che statutes which we have considered, 
since they classify transfers by will or in- 
testacy and transfers to a trust, fall by their 
within the rule that 
strict construction of the exemption. 


very natures requires 


The Wisconsin statute, after confirming 
that a trustee or trustees named or to be 
named in a will may be designated as bene- 
ficiaries of a life policy, goes on to provide: 
“The proceeds of the insurance as collected 
by a trustee or trustees shall not be subject 
to the debts of the insured and inheritance 
tax to any greater extent than if such pro- 
were payable to any other named 
beneficiary other than the estate of the 
insured.” I will now discuss that part of the 
statute which refers to the exemption of 
the proceeds from the debts of the insured. 
The statute gives to the designation of a 
trustee or trustees named or to be named 
in a will the same exemption from the debts 
of the insured that the state law gives 
where the proceeds are payable to a bene- 
ficiary other than the estate of the insured. 


ceeds 


There is some case law which throws 
light on the nature of a life insurance con- 
tract. Section 272.18(19) permits the pro- 
ceeds of a life policy to pass to a beneficiary 
or assignee free from claims of the creditors 
and representatives of the insured if the 
beneficiary is a person other than the insured 
or the person who effected the insurance 
and the designation was made without an 
intent to defraud creditors. Neither the 
reservation of the right to change the bene- 
ficiary nor a provision of reversion to the 
insured if the beneficiary dies first changes 
the rule. The amount of premiums, paid 
with an intent to defraud creditors, and in- 
terest inure to the benefit of the creditors 
from the proceeds of a policy. 


In First Wisconsin National Bank of Mil- 
waukee v. Roehling,* the supreme court con- 
sidered Sections 272.18(19) and 242.01 of 
the Uniform Fraudulent Conveyance Act. 
The insured had three policies which were 
payable to his estate. He designated his 
wife as beneficiary. He owed money to the 
plaintiff bank which had asked for an as- 


34 359 Pa. 602, 60 Atl. (2d) 44 (1948). 
158 Ohio St. 205, 107 N. E. (2d) 528 (1952). 
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signment of his life policies as collateral. 
The insured declined. Six days previous he 
had made the change of beneficiary. Sec- 
tion 242.04 made a conveyance which ren- 
dered a person insolvent fraudulent as to 
creditors without regard to the actual intent 
if made without a fair consideration. The 
trial court found that the insured was not 
insolvent at the time of the change and that 
the change was not made with an actual 
intent to defraud creditors. The supreme 
court found that there was sufficient evi- 
dence to support the findings. The court 
went on, however, to hold that a change 
of beneficiary was not a conveyance capable 
of being fraudulent except as to the cash 
surrender value of the policy. The court 
that the change was not within 
the definition of a conveyance which the 
statute defined. “It is merely the appoint- 
ment of a person to take property which 
arises only upon the death of the insured. 
It does not, standing alone, involve or in- 
clude an assignment of the policy itself.” 
Nothing except the cash surrender value is 
property within the fraudulent conveyance 
statute. “Although it is true that a policy 
is property, it is only so in a limited sense. 
It is clearly distinguishable from a prom- 
issory note payable at some future date.” 
Here we have that definition of insurance 
as property which was present in the cases 
that I have analyzed in the earlier part of 
this article. 


believed 


Perhaps we may turn now to a decision of 
the Supreme Court of Pennsylvania, Jn re 
Kenin’s Trust Estate." It will generally be 
present in any discussion of the field which 


the Wisconsin statute covers. The insured 
assigned to a trustee policies on his life 
with a direction that the trustee collect the 
proceeds and pay the proceeds to the trus- 
tee, which the insured named in his last 
will and testament, who was to hold the pro- 
ceeds under the same uses and trusts which 
the will set out as to the residuary estate. 
The insured in his will bequeathed a residu- 
ary estate in trust for the benefit of his wife 
and his descendants. The insured executed 
the deed of trust and the will on April 12. 
He died insolvent on June 1. On the ac- 
counting of the trustee, creditors claimed 
that the proceeds were part of the insured’s 
estate and were payable to the insured’s 
executor and thereby subject to the claims 
of creditors. The decision of the court will 
have more interest to us if we first turn 
back to an earlier case which the court de- 
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The statute gives to the designation 
of a trustee or trustees named or to 
be named ina will the same exemption 
from the debts of the insured that 
the state law gives where the pro- 
ceeds are payable to a beneficiary 
other than the estate of the insured. 


cided in 1865, Appeal of Elliott’s Executors.™ 
Elliott had four policies on his life. He had 
assigned three of the policies to a trustee for 
his wife “in trust for the only use and benefit 
of my wife, Eliza T. Elliott, her heirs and 
assigns.” The policies had remained in the 
insured’s safe deposit box. The assignments 
were made in February, March and Sep- 
tember. The insured died insolvent in No- 
vember. The court referred to the English 
law that a voluntary alienation of property 
by a party who at the time of the alienation 
was insolvent may be set aside by his as- 
signees under the Insolvent Debtors Act. 
That the property was not subject to execu- 
tion in the insured’s lifetime made no differ- 
ence. In Pennsylvania an executor or 
administrator of an insolvent estate is a 
trustee for creditors and may set aside a 
fraudulent The court found 
that the insured was hopelessly insolvent 
in the year in which he made the assign- 
ments and for some time previous, The 
court held the assignments fraudulent 
and void and held that the proceeds be- 
longed to the creditors and the estate of 
the insured. The court, however, wrote this 
sentence: “We are to be understood in 
thus deciding this case that we do not mean 
to extend it to policies effected without 
fraud directly and on their face for the 
benefit of the wife, and payable to her; such 
policies are not fraudulent as to creditors 
and are not touched by this decision.” 


conveyance, 


I have quoted the sentence from the 
court’s opinion. The thought which we find 
in the sentence will simplify for us Jn re 
Kenin’s Trust Estate. The thought of the 
sentence was later carried into a statute. 
The revision of 1923, now Section 517 of 
Title 40 of Purdon’s Statutes, controlled the 
court decision in respect to the steps that 
Mr. Kenin had taken in the insurance mat- 
ters. The statute states that where a life 
policy or annuity contract is “made for the 
benefit or assigned to the wife or children 


* 50 Pa. 75 (1865). 
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or dependent relative” of the person upon 
whose life the life policy or annuity is writ- 
ten, the net amount payable is exempt from 
the claims of the creditors of that person. 
The exemption applies whether the right to 
change the beneficiary is reserved or not. 
The point which the court had to determine 
was whether Mr. Kenin had made the poli- 
cies for the benefit of or assigned the poli- 
wife, children or dependent 
Perhaps I had better make a 
further brief reference to the arrangement. 
There was a deed of trust dated April 12. 
The insured had assigned the policies to 
the trustee. The trust directed that the 
trustee collect the proceeds and pay them 
over to the trustees that the insured had 
named in his last will and testament who 
were to hold the proceeds under the trusts, 
and with like distribution as the insured had 
set forth in respect to his residuary estate. 
The insured had left his residuary estate in 
trust for the benefit of his wife and descendants. 


cies to his 
relatives. 


The opinion cites cases in which the court 
had held that an insured might by a trust 
agreement provide for the payment of the 
proceeds of life insurance to his wife and 
children. It pointed out that such a provi- 
sion is not unlawful nor a fraud upon the 
insured’s creditors even when the insured 
is insolvent. 

In the arrangement that Mr. Kenin had 
made he had retained control of the disposal 
of the proceeds through his will. He could 
change the disposal of the proceeds by 
will. He could have revoked 
the will and died intestate and thereby the 
proceeds would have reverted to his estate. 
The court was of the opinion that the in- 
sured had not committed the insurance 
under the statute for the benefit of his wife 
or children or dependent relatives. 


altering his 


The space in which the court worked had 
definite limits. The words of the statute 
were: “ made for the benefit of or 
assigned to the wife or children or dupend- 
ent relative.” The arrangement was not 
within a literal reading of the words. The 
case law had let in a trust for the purpose. 
In Fidelity Trust Company v. Union National 
Bank of Pittsburgh® the court had written: 
i the beneficiary-trustee had an ex- 
pectancy in the insurance proceeds which 
would become the res of the trust Sh 
Here the living trust, however, directed the 
trustee to collect the proceeds and pay them 
over to the trustees named in the insured’s 
last will and testament. It went further and 
directed the trustees named in the last will 


% 313 Pa. 467, 169 Atl. 209 (1933). 
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and testament as to the uses and trusts and 
the distribution by a reference to the residu- 
ary estate in the insured’s will. The court 
held that this direction was an act which 
fell within the statute of wills. The trust, 
therefore, failed for the purpose of the ex- 
emption statute. Since the proceeds were 
outside of the exemption which the statute 
gave, the proceeds were subject to the claims 
of the insured’s creditors. The court held 
that it might not refer to the insured’s will 
since the rights of the creditors had attached 
at the time of the insured’s death. The Wis- 
consin statute directs that the policy may 
designate as beneficiary a trustee or trustees 
named or to be named by will, and that the 
proceeds will be paid to the trustee or trustees 
who will hold and dispose of the proceeds 
under the terms of the will as they exist 
at the testator’s death. Thus, the statute 
rests on a different legal base from that 
which the Pennsylvania court considered. 
The statute rests on the concept of contract, 
of the designation of the trustee as a suffi- 
cient res to support the trust; and it bases 
the disposal of the proceeds upon the in- 
sured’s will, admitted to probate, a legal act 
which complies with the statute of wills. 
Property that passes into a decedent's 
estate becomes subject to the obligations 
which a person has to those who have been 
dependent upon him. The changes in this 
field of social thought and the reflection of 
them in our law would be a fascinating 
study. Over the past generation we have 
adopted some of the thought of the civil 
law. These changes touch the subject mat- 
ter that we have here. The Wisconsin Stat- 
utes, Sections 233.12, 233.13 and 233.14, give 
a widow, in circumstances which the stat- 
utes define, a right of election in respect to 
her husband’s property. If a widow makes 
an election, she becomes entitled to the 
same dower in lands and the same right to 
the homestead and the same share of the 
personal estate as if her husband had died 
intestate. I state the statute in general terms. 
There are some refinements which I do not 
need for the point under consideration now. 


The statute which concerns the designa- 
tion as beneficiary of a trustee or trustees 
named or to be named by will provides that, 
for the purpose of trust administration, the 
life insurance proceeds shall be subject to 
the jurisdiction of the court as though the 
proceeds had been payable to the estate of 
the insured: “. but shall not otherwise 
be considered as payable to the estate of the 
insured.” The statute then directs that the 


197 Va. 145, 88 S. E. (2d) 889 (1955). 
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proceeds shall be listed in the general in- 
ventory of the estate “for tax purposes only.” 
The statute then states that the proceeds 
may be mingled with the other assets which 
may come into the trust as provided in the 
will, The statute passes the proceeds of the 
insurance to the trust through contract. The 
cases have held that the proceeds of insur- 
ance which pass to a designated beneficiary 
are not a part of the insured’s estate. This 
distinction is the basis on which the validity 
of the exemption statutes rests in many of 
the states. If the Wisconsin courts treat 
the proceeds as passing to the trust by con- 
tract and read literally the words of the 
provision in the statute “but shall not other- 
wise be considered as payable to the estate 
of the insured,” the widow’s right of election 
will not reach the proceeds. The construc- 
tion of statutes and especially of those which 
affect social relations requires long and 
thorough study of statutory history. There 
enters also in that field, perhaps more than 
any other, the thought which gives Justice 
Holmes perhaps all his grandeur, namely, 
the necessity of reconciliation. 


One case in this field has come to my 
notice: Bickers v. Shenandoah Valley National 
Bank of Winchester,” decided in the Supreme 
Court of Appeals of Virginia. A statute, 
Section 64-13, gave a husband or wife the 
power to renounce a provision in the con- 
sort’s will. Section 64-16 gave the consort, 
if her renunciation ‘be made, one third of 
the surplus of the decedent’s estate if the 
decedent left direct descendants, and one 
half if he left none. Mr. Bickers, the insured, 
made a written agreement with the bank 
that the bank would act as trustee of the 
proceeds of policies on Mr. Bickers’ life. He 
designated the bank as trustee-beneficiary 
and delivered the policies to it. He amended 
the agreement by a provision for revocation 
and for withdrawal of the policies. “. 
the trustee’s ‘only rights in the trust and 
policies placed in safekeeping prior to the 
death of the Settlor, are to hold the policies 
in safekeeping until and unless they are 
withdrawn by the Settlor’.” If the insured’s 
wife survived and renounced the provision 
in his will and claimed the statutory right in 
his estate, the trustee would then divide the 
insurance proceeds into four equal parts and 
pay a part to each of his adult daughters 
and pay a part to the bank as trustee under 
the settlor’s will for each of his two infant 
daughters. If the insured’s widow elected to 
take under his will, the trustee would divide 
the proceeds into five equal parts and pay 
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The legal concepts that support the 
law of life insurance and trusts that 
our courts have so patiently worked 
out support the designation of testa- 
mentary trustees as good trusts. The 
concepts are life insurance as con- 
tract and the designation of a trustee 
as sufficient res to support a trust. 


one part to the widow, one part to each 
adult daughter, and the shares of the two 
infant daughters would be paid to the bar’ 
as trustee under the insured’s will. T 
agreement then fixed the period of time anu 
the manner in which the trustee would hold 
and administer the shares of the two infants 
and the disposition the trustee would make 
of the shares if either beneficiary died. The 
insured’s will, made on the same day, di- 
rected that the residue of his estate be 
divided into five equal parts, one to be paid 
to his wife “in lieu of her dower and marital 
claims upon my estate,” one part to each of 
his two adult daughters and the other two 
parts to the bank as trustee for two infant 
daughters. When the insured died his wife 
filed a bill alleging that the agreement was 
ineffective as an inter vivos trust, and asking 
that it be declared invalid and that the pro- 
ceeds of the insurance be paid to the execu- 
tors of the insured’s estate. She also asked 
for additional time in which to decide if 
she would renounce the provision in the 
will. The bank, as executor and trustee, and 
the insured’s daughters demurred to the 
bill. The trial court sustained the demurrer 
to all parts of the bill except the request 
for an extension of time. On appeal, the 
supreme court of appeals reversed. The 
majority and dissenting opinions discussed 
many issues in the law of life insurance 
trusts. Perhaps it would be well for us to 
keep in mird that the court was construing 
two statutes, one of which gave a husband 
or wife a power to renounce a provision in 
the consort’s will, and a second statute which 
read that if a surviving husband or wife 
made a renunciation, the surviving consort 
would then be entitled to certain parts of 
the decedent’s personal estate. This approach 
is made more distinct by a passage in the 
opinion: 

“If this instrument, ineffectual as it is 
without the will, were held valid as an inter 
vivos trust, then there is nothing to prevent 
a married man at any time prior to death 


Statute of Wills 


from executing a revocable writing, reserv- 
ing to himself a life estate in all of his prop- 
erty but conveying the remainder in his 
estate to a trustee for designated parties 
other than his wife, in case he leave a will 
and then execute a will that merely appoints 
an executor, (57 Am. Jur., Wills, § 27, p. 55) 
and he will by such dependent writings, 
retain full control of and beneficial interest 
in his property until death, and at the same 
time successfully prevent his widow from 
sharing in his estate. That is what this 
instrument was intended to accomplish to 
an extent materially detrimental to the widow, 
and what it would accomplish if it were 
held valid. The insurance proceeds go to 
designated parties if Bickers leaves a will, 
vith the widow’s share only one-fifth, and 
nothing if she elects to renounce the will, 
and yet they pass to his estate if he does 
not leave a will.” 


The statute did not include trusts as does 
the New York statute. The case law which 
the court cites would lead us to believe that 
the insured might dispose of his property in 
his lifetime, but if so he must part with it. 
We note in the reasoning on insurance trusts 
that the court construes the provisions whereby 
the trustee’s rights in the policies would 
only be that of safekeeping prior to the 
insured’s death as disclosing an intent on 
the insured’s part that nothing whatever 
would pass to the trustee. We note in the 
dissent that this clause is construed as a 
retention of the incidents of ownership as 
distinct from the proceeds. We note, also, 
that the court holds that the trust would be 
ineffective without a will. There we under- 
stand the court to mean that the directions in 
the agreement for the testamentary trustee’s 
action in respect to the two minor children 
were ineffective under the statute of wills, 
and thereby the insured had not parted with 
the property in his lifetime and the transfer 
must depend upon his will. The court stated 
that if the agreement had shown an intent 
to transfer a present interest regardless of 
whether the insured died testate or intestate, 
there would have been a valid inter vivos 
trust; and the right of the widow to share 
in the trust fund could have been made 
dependent on the subsequent condition of 
whether or not she renounced the provision 
in the will. 


If we turn now to the Wisconsin statute 
we find, first of all, that it treats the desig- 
nation of the trustee as beneficiary as being 
sufficient to support a trust res. We find 
further that the statute leaves the directions 
as to the testamentary trust to rest in a 
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LEGISLATIVE REVIEW. 


Legislatures should regularly review 
rules laid down by state administrative 
agencies, according to Professor Samuel 
D. Estep of the University of Michigan. 
The professor, who was speaking before 
the Section on Administrative Law at 
the American Bar Association’s annual 
meeting, noted that at least 19 states 
have passed acts prescribing minimum 
standards for administrative rules. The 
practice might become more widespread. 

“The mere fact that state 
know their actions will be subjected 
to regular scrutiny and control from 
an outside source can serve as a power- 
ful deterrent to misuse or excessive use 
of rule-making powers,” he declared. It 
was indicated that states should avoid 
any general requirement that all admin- 
istrative rules be approved by the legis- 
latures before taking effect. Instead, 
legislatures should focus their attention 
on new rules passed by the agencies and 
those which the public protested. 

This review might best be achieved 
by making it part of the function of each 
legislative committee instead of central- 
izing all review of the rules into one 


agencies 


have a relation to duties that the insured 
owes in these varied obligations. There I 
have developed the thought that inheritance 
taxes, the rights of creditors and decedents’ 
obligations in respect to their assets, depend 
upon special statutes, I have analyzed some 
The task in these 
decisions is the interpretation of the statute 
which controls the special field of the law 
that testamentary trust. The 
Wisconsin statute goes beyond approving 
the use of testamentary trusts as good life 
It goes much fur- 
ther and declares the state’s public policy 
in respect to the insured’s other obligations, 
such as inheritance taxes, creditors and family 
obligations, in respect to a decedent’s assets. 
Any valid writing reflects a special way of 
seeing. That is all this paper can be. The 
thought that life insurance is contract, that 
the designation of a trustee as beneficiary is 
sufficient to support a trust res, and that the 
obligations in the other fields of the law 
rest on statutory interpretation may help to 
remove some of the confusion that the Amer- 
ican Bar Association papers read at Phila- 
delphia brought to our notice. The Wisconsin 
statute took steps of clarification and thereby 
of certainty and Such is the 


mission of law. [The End] 


of the cases to that end. 


relates to a 


insurance and trust law. 


assurance, 


group. In this fashion, he said, law- 
makers most familiar with the activities 
of a given agency would periodically 
check its administrative rules. 

“The rule-making process is a sub- 
legislative process, and has as much 
effect on citizens as the passage of laws,” 
he emphasized. “Establishment of an 
effective process for legislative review 
in this area will restore a larger measure 
of the law-making functions of state 
government to the legislatures.” 


Professor Estep warned, however, that 
such legislative review could very pos- 
sibly be unconstitutional unless properly 
limited. If the legislative reviewing 
body expands or contracts the scope of 
the original statute, it would be amend- 
ing the act—something the whole legis- 
lature must do and submit to the governor 
for approval. Likewise, if the legislative 
reviewing agency should seek to deter- 
mine the validity of existing regulations 
as applied to individual cases, this would 
be tantamount to exercising the judicial 
function. Either of these actions would 
violate the constitutional concept of sepa- 
ration of powers. 
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Further Victories 


for Buy-and-Sell Agreements 


By HAROLD KAMENS and WILLIAM A. ANCIER 
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article is reprinted from the June, 


Society of Chartered Life Underwriters. 


nl HREE RECENT EVENTS in the tax 
area of buy-and-sell agreements should 
greatly hearten proprietors of small busi- 
nesses: the acquiescence of the Commis- 
sioner of Internal Revenue in the Tax 
Court decision of Estate of Lionel Weil, 
the affirmance by the United States Court 
of Appeals for the Tenth Circuit of the 
lower court holding in Brodrick v. Gore,’ 
and the commissioner’s Revenue Ruling 157.’ 


The first event accents the commissioner’s 
acceptance of the restrictive agreement 
where the restricted value of the business 
interest amounted to one third of the fair 
market value. The second illustrates the 
spread to another circuit* of a principle 
which found birth only one generation ago. 
The third evidences the commissioner’s tacit 
concession of the force of buy-and-sell 
agreements. 
many years Owners of businesses 
wherein the equity-holders were relatively 
few in number found it advisable to pre- 
vent the diffusion of proprietary interests 
which would arise by the dropping out of 
one or more members. Usually such change 
in ownership interest arose by death, and it 
almost invariably worked a hardship upon 
the proprietors—depending upon the type 
of organization. They either had to arrange 


For 


1 Internal Revenue Bulletin No. 47, November 
21, 1955, p. 6, acquiescing in 22 TC —, No. 
158 (1954). 

255-2 uste 7 11,555 (July 22, 1955). Since the 
time for further action has expired at the time 
of this writing, this case now stands unchal- 
lenged. 

%Internal Revenue Bulletin No. 17, August 
17, 1953. 
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for the of the particular interest 
accept the new “bedfellows” 
as business associates, or liquidate and re- 
ceive payments of their distributive shares. 


purchase 
or interests, 


The choices were not happy ones. If the 
individual departing the firm was a member 
of a partnership, the partnership auto- 
matically dissolved upon his death unless 
the partnership agreement provided for its 
continuance. If the partnership was dis- 
solved, the surviving partners were legally 
obligated to pay his share of the partner- 
ship business (including a valuation placed 
upon good will, in the absence of an agree- 
ment to the contrary). They could avoid 
this duty of immediate payment only by 
accepting the heirs of the decedent as 
partners in his place and stead. 


If the person dying was a minority 
stockholder in a corporation,’ his shares 
passed to his heirs or legatees who had the 
choice either of selling the stock howsoever 
they pleased or of holding on to it. If the 
decedent died insolvent or with substantial 
estate taxes, his estate had no recourse but 
to sell the stock. The price obtainable for 
a minority interest in a close corporation 
where the proprietors derive the return on 
their investment by executive salaries rather 
than dividends is understandably not a high 
one. Often, to protect themselves against 
inexperienced or otherwise objectionable 
business associates, the remaining stock- 
holders would prefer to buy out the interest 
of the heirs. 


The best solution seemed to be for the 
entrepreneurs to forestall these difficulties 
by entering into so-called buy-and-sell agree- 


* The Second and Third Circuits have already 
passed upon the principle. See footnotes 8 and 
11 below. 

5 It will be understood that we are here deal- 
ing only with so-called close corporations, that 
is, corporations wherein the stock is not avail- 
able to’ the general public. Such corporations 
are little more than incorporated partnerships. 
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parties were alive.® 
However, depending upon the skill and 
with which the contract was 
drafted, the commissioner had either much 
or little to say about the value fixed by 
the agreement. 

As early as 1928* the Board of Tax Ap- 
peals held that while the parties could 
restrict the sale price of the interests as 
between themselves, they could not restrict 
the right of the government to collect taxes 
upon the actual value of such _ interest. 
However, in 1933 a landmark case, Wilson 
v. Bowers,’ came along which set the pat- 
tern for the cases controlling today. 


ments while all the 


know-how 


In the Wilson case three individuals had 
formed a corporation and had also entered 
into a contract whereby each one bound 
himself to sell his stock to the others at a 
stipulated price if he wished to sell. The 
agreement also bound their respective ex- 
ecutors to sell their stock to the surviving 
stockholders on the death of any one. 
When the first of the three stockholders 
died, he bequeathed his stock to one of 
the two remaining stockholders. It there- 
fore never became necessary for the option 
to be exercised. The market value of the 
stock on the decedent’s death was almost 
four times the value under the contract, but 
the court upheld the value fixed by the 
agreement. Unlike the two preceding cases, 
where the surviving stockholders could not 
force the decedent’s estate to sell them the 
stock, in the Wilson case the court did find 
the existence of an enforceable option. 

The rule therefore emerged that a mere 
option to buy stock of another associate 
on certain terms if he desired to sell did 
not fix such value for estate tax purposes. 
The purchaser had to have an enforceable, 
irrevocable option. (See Helen S. Delone, 
CCH Dec. 15,175, 6 TC 1188 (1946), acq., 
1946-2 CB 2.) 

Some four years later the same court 
handed down a simijar decision in Lomb 
v. Sugden. In this case the holders of the 
common stock agreed that if any owner of 
stock wished to sell it during his lifetime, 
he had to first offer it to the remaining 





6 An intensive analysis by E. W. Pavenstedt in 
“The Second Circuit Reaffirms the Efficacy of 
Restrictive Stock Agreements to Control Estate 
Tax Valuations,”’ 51 Michigan Law Review 1 
(1952), of more than 100 decisions of stock valua- 
tions on close corporation situations illustrates 
that such stockholders are courting tax troubles 
if they fail to adopt a binding restrictive 
agreement. 

t Lowis N. Schulz, CCH Dec. 4615, 14 BTA 419 
(1928); and see City Bank Farmers Trust Com- 
pany, CCH Dec. 7024, 23 BTA 663 (1931). The 
commissioner in the past relied, and apparently 
still continues to rely, upon A. R. M. 34, 2 CB 
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The time may now have arrived when 
the term “business planning” has re- 
gained its status of dignity and im- 


portance equal to “estate planning.” 


stockholders at a price determined under a 
formula which could never be more than 
book value. If the stockholder died having 
no issue, the surviving stockholders had 
the right, if they wished to exercise it, to 
buy the stock at the formula price. Mrs. 
Lomb bequeathed her shares to her hus- 
band, and her executors returned them at 
the agreed-upon price of $69.445 per share. 

The commissioner disregarded this limita- 
tion when he audited the estate tax return 
and determined the shares had a fair mar- 
ket value of $100 each. The district court, 
in a suit by the executors to recover the 
overpayment of estate taxes, held against 
the taxpayer. However, the circuit court 
on appeal reversed. It pointed out that 
whether Mrs. Lomb gave her stock away 
in her lifetime or offered it for sale to the 
remaining stockholders, “In either event 
that price was the most that she could ob- 
tain for her stock in the natural course of 
events.” The circuit court also placed re- 
liance on the Supreme Court case of Helvering 
v. Salvage,” which had been handed down 
only a few months earlier, wherein it was 
held (in an income tax case) that the cost 
basis of stock was not its fair market value 
but the lower price at which the issuing 
corporation had an option under a binding 
contract to repurchase the stock. 


In 1938 the Third Circuit entered the 
picture in Commissioner v. Bensel. In that 
case a father placed his stock in trust, re- 
taining, however, the income and voting 
rights for his life. He gave his son, to 
whom he was quite hostile and which feel- 
ing was reciprocated by the son, the right 
to purchase the stock on his death, since 
he conceded the great value which the son 
had to the company. The court upheld the 


31 (1920), to arrive at a formula to establish the 
general value of a business. This method con- 
sists in computing the average earnings over 
a period not exceeding five years, deducting a 
return of from 8 per cent to 10 per cent upon 
the average tangible assets for the period, and 
capitalizing the remainder at a five to six 


purchase. 

857 F. (2d) 682 (CCA-2, 1932), aff'g 51 
F. (2d) 261. 

® 36-1 ustc § 9158, 82 F. (2d) 166 (CCA-2). 

% 36-1 ustc { 9064, 297 U. S. 106, 56 S. Ct. 


375 (1986). 
11 38-2 ustc { 9593, 100 F. (2d) 639. 
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option price, even though it was about one 
tenth of the market price at the father’s 
death. It concluded that there was present 
a binding option which fixed the value of 
the stock at the father’s death. 


Another Second Circuit case, May wv. 
McGowan,” came along, in 1951, which in- 
volved a father-son relationship. The par- 
ties had been operating the business as 
equal partners until 1926, at which time 
they organized a corporation wherein they 
had equal stock interests (500 shares each). 
The two entered into an agreement giving 
each the first option to buy their respec- 
tive stockholdings during their joint life- 
time and giving the survivor the irrevocable 
option to buy the stock of the one dying 
first. Since the son had personally guar- 
anteed a debt of his father’s which amounted 
to $161,500 at the time of the guarantee, 
the option price of $100 was to be reduced 
for the son by the proportionate amount of 
the obligation which each of his shares bore 
to the entire issue of stock. When the 
father died the unpaid balance of the loan 
exceeded the option price of his stock. 
Therefore, the son took over the stock at 
zero value and so reported the stock for 
estate tax purposes. 


The court found the agreement 
made in good faith and without a tax 
avoidance purpose. On appeal it affirmed 
the taxpayer’s position, pointing out that 
it seemed clear that with the option out- 
standing no one would purchase the stock 
of the decedent when it was subject to call 
by the son at zero. 


Vas 


Weil Case 


In 1954 the commissioner was faced with 
a similar situation in Estate of Lionel Weil.” 
The decedent, a senior partner in a part- 
nership engaged in general merchandising 
and farm operations, entered into a new 
partnership agreement in 1943 with his 
three sons and two other individuals. The 
partnership agreement provided for appor- 
tionment of profits and losses and stated 
that the value of the partners’ respective 
shares would be the values as shown on 


12 52-1 ustc { 10,839, 194 F. (2d) 396 (CA-2), 
aff'g 51-1 ustc {§ 10,808, 97 F. Supp. 326 (DC 
N. Y., 1950). 

18 Cited at footnote 1. 

4 This was a wise arrangement, although it 
has its drawbacks: (1) possible subjection to 
claims of creditors of the survivors; (2) the 
dominant position of the surviving partner in 
that he holds both the insurance proceeds and 
the whole ef the business interest. Some plans 
provide that the insured partner applies for 
and pays the premiums, or that a trustee is the 


Buy-and-Sell Agreements 


the books of the partnership on January 
1 of each year. Concurrently with the 
execution of this agreement, the partners 
entered into another agreement. It provided 
in general that upon the death of a general 
partner, settlement was to be made his 
estate in unsecured notes payable over a 
ten-year period, the value of the interest 
of such deceased partner to be that as set 
forth in the partnership agreement. 


Some three years later the parties entered 
into a further agreement whereby the gen- 
eral partners (other than the decedent) 
recited they were applying for insurance 
on the life of the senior partner in order 
to have funds to pay for his interest on 
his death.“ They were to pay the proceeds 
of such life insurance to his to be 
credited to the price to be paid by them 
for his interest in the business. Weil 
bound himself not to dispose of his interest 
during his lifetime except by the mutual 
consent of all parties to the agreement. 


estate 


Weil died in 1948 and according to the 
books of the partnership his investment 
was valued at approximately $170,000. His 
executors returned this value for estate tax 
purposes as the value of his interest in the 
partnership on the date of his death. How- 
ever, the commissioner determined the fair 
market value as of the date of death to be 
some $538,000 and assessed an estate tax 
deficiency of $68,000. 


The executors the Tax Court 
relied upon the several contracts as estab- 
lishing a binding option price for the stock, 
contending that the right of the surviving 
partners to buy Weil’s share at his death 
coupled with the restriction on Weil 
against disposing of the same during his 
lifetime to anyone other than his surviving 
partners effectively set a value on the stock 
at his death. 


before 


The commissioner argued that the agree- 
ment of 1946 (restricting Weil’s freedom 
inter vivos to dispose of his stock) had no 
binding effect due to lack of consideration, 
and that it was merely a voluntary compact. 
The court, however, went back to basic 
contract law and pointed out that by virtue 





applicant and payor. Some queries have been 
raised that possibly the estate of the decedent 
partner or stockholder might be held to include 
not only the business interest but also the in- 
surance proceeds, in effect a double inclusion. 
The cases and the 1954 Code (which dispenses 
with the payment-of-premiums test) dispel this 
question by refusing to tax twice what is in 
substance a single asset. Mitchell, CCH Dec. 
9902, 37 BTA 1 (1938), acq., 1938-1 CB 20; 
Estate of Tompkins, CCH Dec. 17,325, 13 TC 
1054 (1949), acq., 1950-1 CB 5. 
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of the 1943.partnership agreement the sur- 
viving stockholders were under no obliga- 
tion other than to their ten-year 
unsecured notes in payment of Weil’s 
partnership interest. By binding themselves 
in the 1946 contract to pay partly in cash 
and at a time earlier than that theretofore 
required, they were undergoing a detriment 
sufficient to bind all parties, pursuant to 
the applicable state law. 

The Tax Court admitted that if it had 
before it merely the 1943 agreements, it 
might well have had to include decedent’s 
partnership interest in his estate at the full 
market value of $538,000 inasmuch as these 
contained no restriction upon 
interest in 
How- 


effec- 


give 


agreements 
Weil’s right to dispose of his 
the partnership during his lifetime. 
ever, the 1946 insurance 
tually restricted his right to sell. 


agreement 


Finding no evidence of a tax-avoidance 
scheme, the Tax Court expressed itself as 
being satisfied that the restriction not to 
sell, when coupled with the agreement to 
buy decedent’s interest set out in the part- 
nership and purchase agreements, had the 
effect of limiting completely the value of 
decedent’s interest in the partnership. Of 
particular importance is the recent acquies- 
cence of the commissioner in this case—a 
concession noteworthy in its significance 
that the commissioner agrees with the 
soundness of the factual and legal pattern 
set forth therein.” 

In 1955 the Tenth Circuit joined the 
ranks of the other circuits in deciding along 
parallel lines in Brodrick v. Gore.” The 
pattern was not dissimilar to the Weil case, 
but is a lesson in circumspection and dis- 
creet caution. 

In 1933 the decedent and his two sons 
entered into written articles of partnership 
to conduct the business of drilling and 
operating gas and oil wells and selling the 
products therefrom. The agreement pro- 
vided, among other things, (1) that the 
assets of the partnership were accepted by 
the members at the amount of their book 
value, (2) that in the event any one of the 
copartners should desire to withdraw from 
the partnership, the remaining partners had 
the exclusive right for 90 days to buy his 
interest at the book value, (3) that the 
same provisions would govern in the event 


% It is to be noted the Weil decision was re- 
viewed by the Tax Court and may therefore 
be said to represent the Tax Court as a whole 
body rather than just the opinion of the judge 
who wrote the opinion. 

46 Cited at footnote 2. 

17 See, for example, Morgan v. Commissioner, 
40-1 ustc J 9210, 309 U. S. 78. 
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of the death of any partner and (4) that 
the interest of each of the copartners 
should be burdened with such agreement 
to buy and sell. 


In 1951 the father died. He had be- 
queathed his partnership interest to his two 
sons. Although the sons might well have 
relied upon Wilson v. Bowers, where the 
commissioner was unsuccessful in his con- 
tention that by taking under the will the 
option-holders relinquished their contractual 
option and thereby allowed the full interest 
to pass under the will, they chose instead 
to minimize the risk and petitioned the 
probate court in their individual capacities 
for specific performance of the option 
agreement. By such pleading they sought 
to compel themselves as executors to sell 
to themselves as individuals the decedent's 
interest in the partnership at the restricted 
price. 


At the conclusion of the state hearing 
the court ordered specific performance of 
the interest. Relying on this determination, 
the two sons included the partnership 
interest in the federal estate tax return at 
the agreed-upon price. The commissioner, 
however, contended that the fair market 
value was almost double the restricted 
value, and he asserted an estate tax defi- 
ciency. After payment of the deficiency, 
the executors sued in the district court for 
a refund. The district director, by his 
answer, (1) did not deny the agreements 
or the provisions contained therein relating 
to the conveyance of the decedent's interest 
in the partnership property for the book 
value, (2) did not deny the existence of 
the state proceedings, (3) did not plead 
affirmatively that the partnership agree- 
ment was executed in bad faith and (4) 
did not plead the nonadversary character 
of the probate proceedings, The executors 
promptly moved for summary judgment, 
and the district court found for them, 


The director appealed from the grant of 
summary judgment. The circuit court 
pointed out that the legal rights and inter- 
est of the parties are created and deter- 
mined by state law,” but that the federal 
revenue acts designate the manner in 
which, and the extent to which, such rights 
and interests shall be subject to federal 
tax.* Since the Code™ provides in sub- 


% See, for example, Helvering v. Stuart, 42-2 
ustc {| 9750, 317 U. S. 154. 

™Sec. Sli(a) in the 1989 Code (which was 
the Code applicable to the Brodrick case). Sec. 
2033 of the 1954 Code contains this section sub- 
stantially unchanged. 
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stance that for purposes of estate tax the 
value of a decedent’s gross estate shall be 
determined by including the value of all 
property of the decedent to the extent of 
his interest therein at the time of his death, 
the taxing authorities had to look to the 
partnership interest as an item of property 
for valuation purposes. Inasmuch as there 
were valid contractual restrictions on such 
property, as adjudicated by the state court, 
which limited the value of such interest, 
the court held the partnership share must 
be valued at the price fixed by the part- 
ners’ agreement. 


Revenue Ruling 157 


Ruling 157 
direction, the force of the foregoing cases. 
Advice was requested whether good will 
had to be added to the book value of a 
business jor valuing interest 
therein for federal estate tax purposes. 


Revenue indicates, by in- 


decedent's 


It appeared that the decedent and an- 
other taxpayer each held 50 per cent of the 
outstanding stock in the corporation. The 
bylaws provided that upon the death of a 
stockholder, all his stock would, at the 
option of the board of directors, become 
the property of the corporation, to be‘paid 
for at such fair price as the corporation 
and the stockholder’s legal representatives 
should agree upon. If such agreement 
could not be reached, the price was to be 
determined by a board of three appraisers. 
The bylaws further provided that in ascer- 
taining the price, whether by agreement or 
by appraisal, no allowance was to be made 
for good will. 


The commissioner was quick to point out 
that the bylaws did not purport to fir the 
price at which the corporation might pur- 
chase the shares of a deceased stockholder. 
All they did, he said, was provide that the 
corporation could purchase them at their 
fair value. He pointed out that a similar 
factual pattern existed in Estate of George 
Marshall Trammell 
interest was at 
missioner 


1l* where a_ partnership 
and that the com- 
held include 
good will in the partnership valuation. He 
therefore ruled in the corporation example 
that while the might contain a 
binding agreement between the corporation 
on one hand and the stockholders on the 
other, he would not be precluded for federal 
estate tax from evaluating the 
interest in the business to 
will. It would seem quite 
convincing, inferentially, that had a bind- 
ing fixed price been set by the bylaws, he 
would 


issue, 


was there free to 


t 
bylaws 


purposes 
shareholder’s 


include good 


have been forced to concede the 
binding effect of the agreement upon him. 

It is well for the estate planners to heed 
the sanction the law has accorded properly 
drawn buy-and-sell agreements. They serve 
two distinct yet complementary purposes: 
(1) the deliberate planning by the business 
associates while all are still alive for the 
continuance of the enterprise consistent 
with the protection of the heirs of 
dying first; (2) the deliberate determina- 
tion by them of a value of such interest so 
passing, unfettered by magnified valuations 
of good will imposed by the government.” 
The time may now have arrived when the 
term 


those 


“business planning” has regained its 
status of dignity and importance equal to 


the term “estate planning.” [The End] 


NONCANCELLABLE AND GUARANTEED RENEWABLE A AND H _ 


| INSURANCE 
states as it is considering legislation to re- 


quire a guaranteed premium for noncan- 
cellable insurance. 


We understand that in New York the 
adjustable-premium guaranteed renewable 
policy is not considered to be noncancellable 
for advertising purposes, but that the com- 
pany would be required to maintain non- 
cancellable reserves, which are to be calculated 
in the premium rate. The New York Insur- 
ance Law, Section 46 3(b), contains a limited 

2 CCH Dec. 19,067, 18 TC 662. 


2 For a practical manual on business arrange- 
ments to fund such agreements and methods of 


Buy-and-Sell Agreements 





Continued from page 572 | 


definition of noncancellable disability insur- 
ance as “meaning insurance against dis- 
ability resulting from sickness, ailment or 
bodily injury, (but not including insurance 
solely against accidental injury) under any 
contract which does not give the insurer 
the option to cancel or otherwise terminate 
the contract at or after one year from its 
effective date or renewal date.” 


It is believed that noncancellable insur- 
ance, in the opinion of the public, goes 





evaluating the business interests, see Deane C. 
Davis, Life Insurance and Business Purchase 
Agreements (Lane Press, 1950). 
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beyond such a definition, and that other 
Statutes apply, such as those dealing with 
false or misleading advertising. In any 
event, it is submitted that the right to ad- 
just premiums, reduce the benefits or to 
change the risk, even if only on a class basis, 
would in effect constitute an option to ter- 
minate the contract and would not be pro- 
tected by Section 46 3(b) of the New York 
Insurance Law. 

Several states indicate that they recog- 
nize a difference between so-called “true 
noncancellable” and “modified noncancel- 
lable” insurance. North Carolina and New 
Jersey may perhaps be said to be in this 
category. The latter has indicated that it 
would want that it be shown very clearly, 
in any advertisement of a company’s leader- 
ship or near leadership in the noncancellable 
field, the proportion of any so-called non- 
cancellable business on which the company 
reserves the right to change premium rates. 
North Carolina would consider any adver- 
tisement of a noncancellable or guaranteed 
renewable policy without mention of any 
right to increase rates a violation of law. 
“The North Carolina Insurance Department 
has always considered a true noncancellable 
policy as one which cannot be cancelled by 
the insurer, nor modified as to rates or bene- 
fits, until attainment of the age to which 
renewal is guaranteed.” 


The Insurance Department of the Dis- 


trict of Columbia has indicated reluctance 
to issue a ruling requiring a guaranteed 
premium, but would, we understand, take 
action on any specific company if sales are 
being made on a misleading basis. Minne- 
sota and West Virginia may perhaps be 
said to be in the same category. It is be- 
lieved that the adjustable premium policy 
would be considered approvable in those 
jurisdictions as noncancellable, but it would 
be required that language be included to 
show that premiums are subject to change. 
This is based partly on the broad language 
of the advertising code. We question this 
conclusion, as further indicated near the 
close of this article. 

We do not know at this writing the exact 
position of Alaska, Arkansas, Colorado, 
Georgia, Kansas, Missouri, Nebraska, South 
Dakota, Wisconsin and Wyoming, but sev- 
eral of them have expressed sympathy for 
the guaranteed premium point of view. 


In this discussion of the nature of non- 
cancellable and guaranteed renewable acci- 
dent and sickness insurance, one thing is 
clear: The conclusion should be determined 
in the light of the public interest and on 
its merits. The coverage is good in all 
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kinds of accident and sickness policies— 
cancellable, noncancellable and in between. 
The insureds wil judge their satisfaction 
with the terminology in the light of their 
understanding of the coverages, and what 
they believe the agent told them or implied 
at the time of the sale. 


We have heard it contended by some 
that in view of the broad language of the 
advertising code, a company may use any 
language to label its policy as long as ex- 
planatory and qualifying words are added. 
It is submitted by the writer that from the 
viewpoint of the public it is impossible to 
use sufficient words to make a policy not 
noncancellable into a noncancellable policy. 

It would be a sad commentary on the 
result of the work of the subcommittee on 
advertising of the NAIC if the code should 
be construed as allowing language which could 
result in a large area of misunderstanding 
on the part of the public. One of the ob- 
jects of the code is to prevent a company 
from appearing to give benefits which may 
be chipped away by the sharp chisel of 
policy draftsmanship. Several companies 
had suggested the propriety of including in 
the advertising code or interpretive guide a 
definition of noncancellable and guaranteed 
renewable insurance. However, this was 
considered more a question of policy ap- 
proval language, and the failure of the 
NAIC and the FTC to include such a defini- 
tion was not a refusal to accept the concept 
of the guaranteed premium and other guar- 
anteed rights as part of a noncancellable 
and guaranteed renewable policy. 


The question is not only what the public 
thinks a noncancellable policy is, but also 
what the public thinks it is mot. An insur- 
ance policy is made up of premium to the 
insurer, benefits to the insured, a covered 
risk and the continuable rights. It is submitted 
that a true noncancellable policy guarantees 
all of these and hence cannot be reunder- 
written in any respect. This is in accord 
with both the federal and state rules as 
herein outlined. 


Certainly, if noncancellable is not the cor- 
rect terminology for such a policy, a new 
and stronger term should be devised for this 
all-guaranteed basic concept of accident and 
sickness insurance. In Great Britain such 
a policy is called “permanent” insurance, 
although it is also called “non-cancellable,” 
which is put in parentheses. The ability to 
handle and solve this problem in an honest 
and forthright manner may well determine 
the future course of the accident and sick- 
ness industry and the regulation thereof. 


[The End] 
I L J— September, 1956 





LORIDA—The financial responsibility 

law does not give a person the right to 
surrender his driver’s license and registra- 
tion and demand return of a security de- 
posit—The Insurance Commissioner asked 
the Attorney General whether the operator 
of a motor vehicle who, in compliance with 
the financial responsibility law, deposits a 
security after an accident may later demand 
the return of the security upon surrendering 
his driver’s license and registration. 


Section 324.061 of the Florida Statutes 
provides that securities deposited with the 
Insurance Commissioner “with respect to 
claims for injuries to persons or properties 
resulting from an accident” shall be in the 
form and amount determined by the Com- 
missioner which, in his judgment, will be 
sufficient to compensate for all injuries 
arising out of the accident. The security is 
to be released by the Commissioner under 
the conditions stated in subsection 324.061(2). 
These conditions do not include the situa- 
tion presented by the above question. 


After construing the above section and 
other sections found in Chapter 324, the 
Attorney General concluded that there is 
no authority for the Commissioner to return 
the money deposited with him in pursuance 
of the demand. The money can be returned 
to the depositor only under the circum- 
stances and conditions set forth in subsection 
324.061(2).—O pinion of the Florida Attorney 
General, July 31, 1956. 


[oer standard mortgage clause 
contains the phrase “provided, that in 
case the mortgagor or owner shall neglect to 
pay any premium due under this policy, the 
mortgagee (or trustee) shall, on demand, 
pay the same.” It does not make a bank 


Attorneys General 
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mortgagee liable for the payment of pre- 
mium.—The following phrase in the standard 
mortgage clause was brought to the Attor- 
ney General’s attention by the superinten- 
dent of banking: “provided, that in case the 
mortgagor or owner shall neglect to pay 
any premium due under this policy, the 
mortgagee (or trustee) shall, on demand, 
pay the same.” The question was asked 
whether a bank mortgagee was liable for 
the payment of an insurance premium where 
the mortgagor failed to pay the same. It 
was noted that there were apparently at least 
two lines of decisions by courts in other 
states regarding the meaning of the clause. 


The Attorney General declared that it was 
his opinion that Iowa should follow the 
majority view, which holds that the clause 
should be construed as “a condition” and 
not as an express contract. Reference was 
made to the leading case of Coykendall v. 
Blackmer, 246 N. Y. S. 631, which interpreted 
the word “provided” as a condition and not 
as an express contract which binds the bank 
or the mortgagee to pay any unpaid pre- 
miums that may become due upon the mort- 
gagor’s part. The court stated, however, 
that if the mortgagee neglects or refuses to 
pay the unpaid premium after demand is 
made, the mortgagee is no longer entitled 
to avail itself of the stipulation that it may 
take advantage of the benefits under the 
policy itself. 

The appellate courts in California, Wyo- 
ming and New Jersey have also held that 
the phrase is merely a condition and does 
not describe or create a covenant. Ap- 
parently any liability to pay premiums would 
result only from an express or implied contract. 


The Attorney General noted that the 
standard mortgage clause, containing the 
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above-quoted phrase, constitutes a new agree- 
ment between the insurer and the mort- 
gagee. The clause is attached to the policy 
so that the mortgagor perform the 
covenant of insurance contained in the mort- 
He said that it should be interpreted 
in such a manner as to carry out the inten- 
The whole clause must 


may 
gage. 


tion of the parties. 
be considered. 


In conclusion, it was his opinion that the 
above-quoted phrase did not make a bank 
mortgagee liable for the payment of an in- 
surance premium when the mortgagor failed 
to pay the same. The phrase should be in- 
terpreted as a condition and a right under 
which the mortgagee may act if it so de- 
O pinion of the Iowa Attorney General, 


July 12, 1956 


sires.- 


\ ICHIGAN—A city or other local unit 

of government is not liable for injuries 
incurred as a result of the negligent opera- 
tion of a public recreation program.—An 
inquiry regarding the liability of municipali- 
ties for injuries occurring in the course of 


by the executive secretary of the interagency 
recreation. He also inquired 
the effect upon liability of re- 


council for 


concerning 


quiring written consent from parents of 


minors who participate in recreation pro- 
grams. Specific reference was made to Port 
Huron, which maintains a blanket insurance 
to cover playground and park ac- 
cidents. Annual are issued to par- 
ticipants to the effect that the city is not 
responsible for broken limbs, etc. 


pe yhicy 
forms 


The Attorney General said that it seems 
clear from the Michigan that the 
operation of such a program is a govern- 
mental function. Reference was made to 
Heino v. Grand Rapids, 202 Mich. 363 (1918). 
The court declared that public parks are 
primarily provided for the recreation of the 
people generally. The purpose is essentially 
public in furtherance of the common welfare 
by furnishing the people free advantages for 
wholesome recreation. The Attorney Gen- 
eral soted that there can be no liability 
arising out of the performance of a gov- 
ernmental function. 


cases 


He concluded that a municipality is im- 
mune from all liability for injuries suffered 
by participants in public recreation programs. 
Thus, there was no necessity for obtaining 
liability insurance or for requiring written 
consent from parents of participants. Ex- 
cept where specifically authorized by statute, 
he said, the purchase of liability insurance 
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by a municipality is generally regarded as 
an unauthorized use of public funds.—O pinion 
of the Michigan Attorney General, June 4, 1956. 


QO H1IO—Under the financial responsibility 

law it is mandatory for the registrar to 
require a deposit of security sufficient to 
satisfy in full any judgments resulting from 
the accident.—The acting registrar of the 
Ohio Bureau of Motor Vehicles asked the 
Attorney General (1) whether the provisions 
of the motor vehicle financial responsibility 
law make it mandatory for the registrar to 
require a deposit of security and (2) whether 
the deposited security must be in an amount 
to satisfy the entire damages to the other 
motor vehicle involved in the accident or merely 
the amount which the other driver was not 
reimbursed under his collision policy. 


The Attorney General referred to Sections 
4509.12 and 4509.13 of the Ohio Revised 
Code. Section 4509.12 provides that the 
registrar “shall determine the amount of 
security which is sufficient to satisfy any 
judgments for damages resulting from the 
accident as may be recovered against each 
driver or owner involved in the accident.” 
Section 4509.13 states that the registrar “upon 
determining the amount of security to be 
required of any person involved in such ac- 
cident or to be required of the owner of any 
motor vehicle involved in such accident, shall 
give written notice to such person of the 
amount of security required to be deposited 
by him - 


He said that the words used in statutes 
are to be given their ordinary and plain 
meanings unless a contrary intention clearly 
appears or unless ambiguities require an in- 
terpretation of them, He declared that the 
above-quoted sections are not ambiguous. 
They make it the mandatory duty of the 
registrar to determine the amount of security 
necessary and to require that such amount 
be deposited. The security must be suffi- 
cient to satisfy “any judgments for damages” 
resulting from the accident. No reduction 
for insurance reinbursement is authorized. 


In conclusion, he held that it is mandatory 
for the registrar to require a deposit of 
security. The security must be sufficient to 
satisfy in full any judgments for damages 
resulting from the accident as may be re- 
covered against the depositor of the security. 
The fact that the other drivers involved in 
the accident received reimbursement from 
their collision insurers is of no consequence. 


—Opinion of the Ohio Attorney General, July 


19, 1956. 
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Oklahoma Commissioner Would 
Deny Coverage to Drunk Drivers 


The Insurance Commissioner of Oklahoma 
thinks drunk drivers should be denied 
motor vehicle liability insurance. In accord- 
ance with this opinion, he wrote the follow- 
ing letter to the manager of the Oklahoma 
Motor Vehicle Assigned Risk Plan: 


“By the authority vested in me as Insur- 


ance Commissioner of the State of Okla- 


homa and as statutory supervisor of the 


Assigned Risk Plan, you are hereby advised 
that it is my opinion that you have the right 
to refuse applications for motor vehicle lia- 
bility insurance to the Assigned Risk Plan 
from applicants who have had their drivers 
licenses cencelled, refused or suspended be- 
cause of drunk driving. 


“Under the Safety Responsibility Law of 
Oklahoma, there is a provision for an As- 
signed Risk Plan, which Plan is subject to 
the approval of the Insurance Commissioner. 
This Plan provides for motor vehicle liability 
policies to be issued by assignment to insurance 
companies to applicants who have had their 
drivers licenses cancelled, suspended or re- 
voked or where applicants are unable to 
secure such policies under ordinary methods. 


“As Insurance Commissioner of the State 
of Oklahoma, I am charged with protecting 
the insuring public which charge I consider 
includes protecting them against drunk driving. 


“The granting of motor vehicle liability 
insurance policies under the Assigned Risk 
Plan to applicants who have had their li- 
censes cancelled, suspended or revoked be- 
cause of drunk driving, places the liability 
for reinstatement of their drivers licenses 
upon the Insurance Commissioner and the 
Assigned Risk Plan. 


State Department Rulings 


“IT do not feel that it was the intent of 
the law to place this responsibility upon the 
Insurance Commissioner and the Assigned 
Risk Plan to qualify drunk drivers to again 
have the opportunity of becoming a menace 
to the public. In arriving at this conclusion, 
taken into consideration the Su- 
preme Court decision handed down on July 
19, 1955, Case No. 36525, where the Court 
held that an which has 
effect of furthering any matter or thing pro- 
hibited by statute is void. If insurance com- 
panies have the right to deny alleged boot- 
leggers motor vehicle liability insurance under 
the Plan, then certainly they have the right 
to deny this coverage to drunk drivers, as 
we know liquor 


| have 


insurance contract 


is more dangerous in the 
human container than in the bottle container. 

“I think that these drunk drivers should 
have to qualify for reinstatement of their li- 
censes as now provided in the 
Responsibility 


Financial 
Law by showing proof of 
financial liability by filing with the Com- 
missioner of Public Safety a bond or certifi- 
cate of deposit of money or securities not to 
exceed $11,000.00, as provided for in said 
law, thus making these drunk drivers finance 
their own drunken sprees rather than causing 
careful drivers to pay higher insurance prem- 
iums because of them.” 


California Commissioner Readopts 
Compensation Rating Plan 
The California Insurance Commissioner 


has readopted the California Workmen’s 
Compensation Retrospective Rating Plan. The 
plan had been repealed previously by Ruling 
No. 67. Reapproval of the plan was urged 
by the California Inspection Rating Bureau, 
and hearings were held on the matter. Under 
Ruling No. 89, which supersedes Ruling No. 
67, the plan is effective September 1. 
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Total Disability 


Total Disability Provisions in Life Insur- 
ance Contracts. Kenneth W. Herrick. Rich- 
ard D. Irwin, Inc., Homewood, Illinois. 
1956. 212 pages. $4. 


This book is published for the 
Huebner Foundation for Insurance Edu- 
cation, University of Pennsylvania. It tells 
the story of how unfettered competition and 
inadequate rates, coupled with the worst de- 
pression in history, led to underwriting 
losses in excess of $.5 billion and the with- 
drawal of life insurers from the disability 
insurance field. It also notes the reawak- 
ened interest in the field and the quickening 
of the sense of responsibility for meeting 
the hazard. A growing number of the larger 
life insurers have once again been prompted 
to make the coverage available. 


5... 


There is presented a complete and essen- 
tially nontechnical discussion of what con- 
stitutes a complex and controversial problem 
facing the life insurance industry. The 
development of total disability insurance is 
carefully traced, since past experience has 
exerted a strong influence on current think- 
ing. An analysis is made of the legal and 
actuarial aspects of the subject. A _ full 
discussion of rate determination is presented. 
Underwriting and claims techniques are 
also thoroughly described. Practical infor- 
mation regarding current company practices 
in the field is detailed throughout the volume. 


The author notes that there have been 
hundreds of court decisions dealing with 
the question of what constitutes total dis- 
ability. To discuss them individually, he 
states, would engulf one in a hopeless maze. 
Thus, he classifies the cases into groups ac- 
cording to the fundamental point around 
which the cases revolved. 
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Total disability is frequently defined as 
follows: “Total disability is incapacity, 
resulting from bodily injury or disease, to 
perform any work or to engage in any occu- 
pation for compensation or profit.” There 
are many variations in the definitions of this 
term, and the preceding definition is not 
considered to be standard. 

Mr. Herrick declares that a state of com- 
plete helplessness seldom exists except in 
cases of mental incapacity. Thus, adherence 
to a literal interpretation of the clause would 
make the coverage almost valueless. Jurists, 
he notes, have refused to hold that this 
was the original intention of the parties to 
the life insurance contract. 

Although there is almost complete re- 
pudiation of a literal construction of the 
clause, there is great diversity in the degree 
of liberality substituted. A basic reason for 
these divergent opinions is that each case 
has its own set of facts and circumstances. 
However, the author declares that if the 
criteria used to measure the existence of 
total disability are analyzed separately, much 
of the apparent inconsistency disappears. 


The prevailing view holds that the test of 
total disability is whether or not the in- 
sured can perform substantially the duties 
of the occupation for which he is qualified 
by reason of his background, training, ex- 
perience, and physical and mental capabilities. 


The Constitution 


Vagaries and Varieties in Constitutional In- 
terpretation, Thomas Reed Powell. Columbia 
University Press, 2960 Broadway, New 
York 27, New York. 1956. 229 pages. $3.50. 


This book contains six of Professor 
Powell’s lectures making up the fourteenth 
series of the James S. Carpentier lectures 


IL J—September, 1956 





sponsored by the Columbia University School 
of Law. The six lectures are: (1) Estab- 
lishment of Judicial Review; (2) Profession 
and Practices in Judicial Review; (3) Na- 
tional Power; (4) Federalism in Govern- 
mental Relations; (5) Federalism; State 
Powers Affecting the National Economy; 
State Police Power; and (6) Federalism; 


State Powers Affecting the National Econo- 
my; State Taxing Powers. 


Not being so sure in which context Pro- 
fessor Powell used the term “vagaries,” we 
consulted the dictionary and found “vagaries” 
defined as follows: “An eccentric manifesta- 
tion, action, notion, etc., a caprice; as, the 
vagaries of his imagination ae: ae 
author does make it seem that a great many 
problems have been decided by caprice, 
and he always cautions his students to 
think things and not words when approach- 
ing constitutional law. 


Capriciousness of decision is not a new 
charge against the Supreme Court, and 
fatalistically Professor Powell seems to ex- 
pect it because judges have a tendency to 
pull meanings out of the Constitution that 
are not there. “I think that what I most 
object to in many Justices is something 
that springs from a feeling of judicial duty 
to try to make out that their conclusions 
come from the Constitution.” What would 
have been this iconoclast’s view on the 
school segregation decision? 


But back to the past, McCulloch v. Mary- 
land, Justice Marshall and intergovernment 
immunities. The author states: 


“So the opinion proceeds to the realm 
of political theory: ‘If we measure the 
power of taxation residing in a State, by the 
extent of sovereignty which the people 
of a single State possess, and can confer 
on its government, we have an intelligible 
standard, applicable to every case to which 
the power may be applied.’ Find the limits 
of sovereignty, and all difficulties are at 
an end. Sovereignty is the intelligible stand- 
ard applicable to every case. If it were 
really so easy as Marshall professes to 
think, the most merciful of critics could 
hardly condone the wanderings of his suc- 
cessors in the path he initiated. There is, 
however, another approach to the problem. 
Find out from judicial decisions or other- 
wise what the states may do and may not 
do, and we may mark the scope and limits 
of their sovereignty. 


“Marshall’s arguments are masterly but 
not impeccable, and, not infrequently, they 
go too far. He has a conception that any- 
thing created by the nation, though within 
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the territorial borders of a state, is beyond, 
outside of, or above the purview of state 
power to touch. Beyond extra-territoriality, 
he imposes a concept of something we may 
call extra-sovereignality. If the states may 
tax one instrumentality of the nation, they 
may tax all: the mail, the mint, patent 
rights, the papers in the customhouse, 
judicial process. If they may tax a little, 
they may tax a lot. If they may not tax a 
lot, they may not tax a little. The power to 
tax is the power to destroy. If the states 
may destroy by taxation, they may destroy 
by police proscriptions. How simple all 
this is. If only it were true and had re- 
mained so, we who have been concerned 
with the issues would have been spared a 
lot. I might not need to make intergovern- 
mental immunities the subject of a lecture.” 

Speaking of Marshall’s doctrine that the 
nation may tax where the states may not, 
which placed the immunity doctrine on a 
basis of reciprocity, the author turns to 
Justice McReynolds: 

“With this long background, North- 
western Mut. L. Ins. Co. v. Wisconsin came as 
a shock in 1927, Here a unanimous Court 
held that the interest received from United 
States bonds may not be included in the 
assessment of a state license tax on do- 
mestic insurance companies. The tax was 
measured by gross receipts and was in lieu 
of all other taxes. Mr. Justice McReynolds 
does not deny the ancient doctrine. He 
merely declines to apply it. 

“Here was realism galore, but it was new 
law. The opinion sought to distinguish the 
Stone Tracy case because there the measure 
was net income, but the taxes sustained in 
the sixties and in the Home Insurance case, 
were measured by capital or something 
corresponding roughly to capital.” 


But taxation is the power to regulate 
even intergovernmental immunities, holds 
the author. 

“This subjection of goods from sister 
states to taxation upon arrival at their 
destination was reaffirmed in Brown v. 
Houston in 1885. Coal from Pennsylvania 
was held taxable in Louisiana while still on 
the flatboats which brought it down-river 
to New Orleans. Had the coal come from 
Wales, it would not yet have become 
intermingled with the common mass of 
property in the state. Coming from Penn- 
sylvania, it was so intermingled. When it 
is intermingled, it is taxable. When not 
intermingled, it is immune. When it is 
immune, it is not intermingled. When it 
is taxable, the intermingling is obvious. It 
all depends upon where the coal came from. 
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The cart can follow as well as precede the 
horse, and precede as well as follow. 


“These two cases [Brown v. Maryland 
and Woodruff v. Parham] are law today, but 
for a season they got strangely lost in the 
shuffle. In 1898, Patapsco Guano Co. v. 
North Carolina Board of Agriculture sus- 
tained an inspection fee on fertilizer from 
sister states upon the finding that the levy 
was not substantially in excess of the cost 
of inspection. Similar inspection fees were 
sustained for the same reason. Evidently 
the reason operated to develop in the 
judicial head a negative pregnant. So in 
some later cases, inspection fees deemed 
excessive were condemned even when charged 
on sales negotiated after the commodities 
were within the state. At the same time, 
however, an occupation tax was sustained 
soft drink business in which the 
vendor crossed the state line in the absence 
of orders but in hopes of purchase by regu- 
lar customers, milkman finds 
from the empty bottles or a note what the 
customer will take on each trip. 


on a 


much as a 


The only 
acceptable distinction between these cases 
is that 
others 


and the 
season 


one involved ginger ale 


involved gasoline For a 
it was uncertain whether the gasoline prin- 
the ginger ,ale 


both 


” 


ciple or principle would 


prevail, if could not continue in 


amity. 
After reading Professor Powell’s. inter- 
pretation of many Supreme Court cases 
which he groups under the above subjects, 
the reader is sure to look again at his own 
theories and in doing so he cannot help 
but see old theories in a new light and new 
with their prior 


theories at variance 


applications. 

are undula- 
tions and there is variety—the spice of con- 
stitutional life. 


There are vagaries. There 


Information Please 


Life Insurance Fact Book 1956. Institute 
of Life Insurance, 488 Madison Avenue, 
New York 22, New York, 1956. 112 pages. 


The eleventh annual edition of this pub- 
lication recently made its appearance. It is 
a source book for. basic factual information 
concerning the life insurance business, and 
is designed for the use of editors, writers, 
students, researchers and business people, 
and any others who might find a need for 
life insurance data. The statistics of this 
edition have been brought up to date through 
1955. 
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The book notes that people bought more 
new life insurance in 1955 than ever before, 
and that they owned more life insurance 
than in prior years. A nation-wide survey 
showed that 103 million people in the United 
States have life policies with legal reserve 
life insurance companies. This represents 
63 per cent of the total United States popu- 
lation. Nearly three fifths of all life insur- 
ance in force today is ordinary life. 

Credit life insurance made large gains in 
the past year. The number of loans covered 
rose by one third, and the amount of prbv- 
tection outstanding, by two fifths. The 
average amount of credit life insurance per 
policy or certificate at the end of 1955 was 
$530. 

The setting up of new group life insur- 
ance plans reached a record high last year. 
The 1955 total of new group plans estab- 
lished was 26 per cent over 1954. The 
amount of this insurance in force during 
1955 passed the $100 billion mark. 

Life expectancy at birth in the United 
States is approximately 70 years, the book 
reveals. 





ARTICLES 
Articles of interest 
legal publications 


in other 


Tort Liability of Insane Persons .. . 
Apparently on the theory that only persons 
with the faculty of clear thought and reason 


are capable of legal fault, the civil law 
historically does not hold insane persons 
responsible for the damage they occasion by 
their acts. The Roman law also excepted 
madmen from responsibility for their acts. 
There are three reasons usually given to 
support the argument that insane persons 
should be held accountable for their torts. 
The first is that where a loss has been 
incurred, it must be borne by him who 
occasioned it. The second is the fear that, 
as insanity is sometimes feigned, the de- 
fense of insanity would be fraudulently 
used to escape liability for tortious acts. 
The third is that if lunatics are made liable 
for their torts, their custodians and those 
interested in their welfare will keep a closer 
surveillance over them. Professor Prosser 
has added another—the fear of introducing 
into the law of torts the confusion and un- 
satisfactory tests attending the proof of 
insanity in criminal cases. The author is 
a Wisconsin attorney.—Ague, “The Lia- 
bility of Insane Persons in Tort Actions,” 
Dickinson Law Review, March, 1956. 
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Aviation Cases 
Involve Procedural Questions 


In a recent action for damages resulting 
from an airplane crash, the plaintiff con- 
tended that the accident was caused by the 
pilot’s violation of the flight security rules 
of Honduras. The complaint was dismissed 
for failure to plead and prove the Honduras 
law. Under the New York Civil Practice 
Act the court could not take judicial notice 
of foreign law.—Harrison v. United Fruit 
Company. United States District Court for 
the Southern District of New York. July 
31, 1956. 4 CCH Aviation Cases 18,187. 


Another case involved a motion to pro- 
duce medical reports. The defendant sought 
a court order requiring the plaintiff and 
her counsel to produce certain medical 
reports for use by the defendant in taking 
depositions. The court declared that under 
Rule 34 of the Federal Rules of Civil Pro- 
cedure the defendant was not entitled to the 
order because the originators of the medical 
reports were available aud notice of the 
taking of their depositions had been given. 
There is a general policy against invading 
the privacy of an attorney’s course of pre- 
paration of his case.—Wéilson v. Capital Air- 
lines. United States District Court for the 
Eastern District of North Carolina, July 5, 
1956. 4 CCH Aviation Cases 18,188. 


The plaintiffs in another action were 
awarded damages in varying amounts by a 
jury. They sought to have the verdicts set 
aside and moved for a new trial on the 
ground that the damages were inadequate. 
In refusing to set aside the verdict, the 
court held that the test in determining 
inadequacy is whether the verdicts were 
such that no reasonable jury, acting in a 
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proper manner and without passion, pre- 
judice or compromise, could have reached 
them. On a review of the evidence, the 
court held that the plaintiffs failed to meet 
this test—Smith v. National Airlines, Inc. 
United States District Court for the Southern 
District of New York. July 24, 1956. 4 CCH 
AvIATION CAses 18,179. 


In connection with a proceeding pending 
examiner of the Civil 
Aeronautics Board, subpoenas duces tecum 
were served on the appellants, requiring 
them to produce various books and docu- 
ments allegedly relating to the proceedings. 
On the appellants’ refusal to produce, the 
board filed a petition to enforce the admin- 
istrative subpoenas. The district court ordered 
the subpoenas enforced. On appeal, how- 
ever, it was held that the district court 
should have gone into the question of the 
relevancy and materiality of the documents, 
and whether or not they were actually in the 
possession of the appellants. Although the 
Civil Aerenautics Board has broad powers 
of inspection, the court said, it should take 
testimony as to the existence and custody 
of the documents in order to prevent its 
action from being arbitrary and oppressive. 
—Ida Mae Hermann v. Civil Aeronautics 
Board. United States Court of Appeals for 
the Ninth Circuit. August 2, 1956. 4 CCH 
AVIATION CASES 18,189. 


before a_ hearing 


Recent Canadian Case 


The British Columbia Supreme Court 
recently held that an insurer cannot con- 
tinue defending its insured in an action 
brought in the United States and then ask 
a Canadian court to declare that it is not 
bound by its automobile policy. 
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PERSONS AND EVENTS 
The sixty-seventh annual convention 
of the National Association of Life Un- 
derwriters will be held September 23-28 
at the Statler Hotel, Washington, D. C. 
The program will include a 
“jumbo” group insurance. 


forum on 


An Institute on Estate Planning will 
be presented September 28-29 in Cleve- 
land by Western Reserve University 
School of Law. Sessions dealing with 
lifetime and testamentary estate plan- 
ning have been designed for lawyers, life 
insurance underwriters, bank trust offi- 
and others concerned with 
problems. Registrations and requests 
for information may be sent to the in- 
stitute chairman, Dr. Maurice S. Culp, 
at the School of Law, Western Reserve 
University, Cleveland 6, Ohio. 

The University of Texas School of 
Law will hold its fourth annual Tax 
Conference on Estates, Trusts and Gifts 
at the law school from October 18 to 20. 
The program is aimed at the problems 


cers estate 


of the trust officer, life insurance under- 
writer and accountant, as well as those 
of the attorney in general practice. The 
use of insurance in estate planning will 
be considered along with many other 
important topics. 


The annual convention of the National 
Safety Council will be held October 22-26 
in Chicago. Headquarters will be in the 
Conrad Hilton Hotel. 





The newly elected officers of the Na- 
tional Association of Compensation Claims 
Attorneys are as follows: president, 
Quitman Ross; secretary, Herbert L. 
Hirson; treasurer, Joseph Schneider. 


Paul A. Hammel, Insurance Commis- 
sioner of Nevada, has been elected to 
the position of secretary-treasurer of the 
National Association of Insurance Com- 
missioners. He will fill the vacancy cre- 
ated by the death of George A. Bowles, 
former Virginia Commissioner of In- 
surance. 





The case (Federal Insurance Company v. 
Matthews, § 1-235 CCH Canapian_ INsuR- 
ANCE LAw Reports, March 20, 1956) involved 
the following facts: The insured was in- 
toxicated when he ran a person down in the 
State of Washington. He was convicted 
the same day after an alcometer test had 
been taken and he had pleaded guilty. A 
personal injury action was subsequently 
brought against the insured, who was cov- 
ered in British Columbia under an auto- 
mobile policy containing a statutory condition 
against driving while intoxicated. The in- 
surer undertook the defense of the insured 
under the terms of a nonwaiver agreement. 
The insurer subsequently commenced an 
action in British Columbia to have the court 
declare that the insured had forfeited his 
right to be indemnified under the policy 
because he had driven his car while intoxi- 
cated. In the meantime the insurer con- 
tinued the defense of the insured in the 
personal injury action. In this latter action 
the insurer denied the drunkenness of the 
insured. 

The Canadian court dismissed the in- 
surer’s action. The court noted that evi- 
dence regarding the test of drunkenness 
by an alcometer is admissible. The result 
of any mechanical test of alcoholic blood 
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content is merely corroborative of other 
evidence leading to a conclusion as to 
whether a man is sober. On the whole, 
the court said, the evidence clearly indi- 
cated that the insured was intoxicated at 
the time of-the accident. Thus, there was 
a breach of the statutory condition of the 
policy. 


The breach of the statutory condition by 
the insured entitled the insurer to repudiate 
liability. Before taking the nonwaiver agree- 
ment the insurer was in receipt of sufficient 
information in regard to the breach to put 
it upon notice. The effect of the nonwaiver 
agreement, the court stated, was to post- 


would 
affirm the 


pone the time when the insurer 
have to make its election to 
contract or to repudiate it. The bringing 
of the Canadian action amounted to a 
repudiation. After this election to repudiate, 
the nonwaiver agreement ceased to be opera- 
tive as it had fulfilled its purpose. When 
the insurer elected to repudiate, it had 
full knowledge of the grounds upon which 
it was entitled to deny liability. 

The court declared that the effect of con- 
tinuing to defend the personal injury action 
after repudiation was to retract the repudia- 
tion. No acceptance or denial by the in- 
sured of the repudiation before retraction 
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was necessary. Having by its conduct re- 
tracted the repudiation, the insurer was left 
in the position of having elected to affirm 
the contract with full knowledge of its 
breach, as it did not have any right to con- 
tinue defending the personal injury action 
unless by virtue of a subsisting insurance 
policy. The court concluded that inasmuch 
as the insurer elected to treat the contract 
as still existing, it could not ask for a declara- 
tion that it was not bound by the contract 
to indemnify the insured if its defense of 
the personal injury action was unsuccessful. 


NAIC Advertising Rules 
v. FTC Trade Practice Rules 


The Insurance Commissioners of several 
states recently declared that the Federal 


FF, 
STATEMENT BY THE 
COMMISSION: 

Trade practice rules for the Accident and 
Health Insurance Industry, as hereinafter 
set forth, are promulgated by the Federal 
Trade Commission under the trade practice 
conference procedure. 


Insurers for which trade practice rules 
are hereby established are comprised of 
individuals, corporations, associations, part- 
nerships, reciprocal exchanges, interinsurers, 
Lloyds, fraternal benefit societies and any 
other legal entities engaged in the adver- 
tisement of policies of accident and health 
insurance. The rules also apply to agents 
and brokers to the extent that they are re- 
sponsible for the advertisement of any 
policy. 


The rules are directed to the elimination 
and prevention of harmful acts and practices 
in connection with the sale and offering 
for sale of accident and health insurance. 
They are to be applied to such end and to 
the exclusion of any acts or practices which 
suppress competition or otherwise restrain 
trade. 


Proceedings under which rules have been 
established were instituted by the Commis- 
sion on its own motion. A general industry 
conference was held in Washington, D. C., 
at which the National Association of In- 
surance Commissioners submitted proposals 
for Commission consideration. Thereafter, 
proposed rules were published by the Com- 
mission and made available to all industry 
members and other interested or affected 
parties upon public notice whereby they 
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Trade Commission has no authority to issue 
trade practice rules governing the accident 
and health industry. (See “State Depart- 
ment Rulings” in last month’s JouRNAL for 
the California and Kentucky viewpoints.) 
Opposition has not been directed to the 
content of the FTC rules themselves, but 
to the authority to issue them. Many in- 
surance authorities, however, feel that the 
rules are unneeded inasmuch as the Na- 
tional Association of Insurance Commis- 
sioners has advertising rules, and 
the states have laws governing the advertis- 
ing of insurance. 

The Health Insurance 
America recently issued a bulletin (No. 
4-56) comparing the NAIC’s Advertising 
Rules with the FTC’s Trade Practice Rules 
for accident and health insurance. The text 
of the bulletin follows: 


issued 


Association of 


N. A, I. C. 
PREAMBLE: 
WHEREAS the insurance laws of this 
State and particularly (refer to specific 
sections of law) prohibit the transmission 


of information in the form of advertisements 
of such 
substance that the insurance buying public 
may be deceived or misled thereby; and, 


or otherwise in such a manner or 


WHEREAS said insurance laws estab- 
lish only general standards by which ad- 
vertisements in the field of individual, group, 
blanket and franchise accident and sickness 
insurance should be prepared, disseminated 
and regulated; andl, 


WHEREAS it is considered proper and 
desirable to implement and interpret the 
general statutory standards and to adopt 
proper procedures to expedite enforcement 
thereof by this office; now therefore 


IT IS ORDERED that the following 
standards for advertisements of such acci- 
dent and sickness insurance as well as the 
administrative and enforcement procedures 
hereafter enumerated be and are heréby 
adopted as a formal and official rule (ruling) 
of this Department: 





were afforded opportunity to present their 
views, including such pertinent informa- 
tion, suggestions or amendments as they 
desired to offer, and to be heard in the 
premises. Pursuant to such notice, a public 
hearing was held in Washington, D. C., on 
April 30, 1956, and all matters there pre- 
sented, or otherwise received in the pro- 
were duly considered by the 
Commission. 


ceeding, 

Thereafter, and upon full consideration 
of the entire matter, final action was taken 
by the whereby it approved 
the rules as hereinafter set forth. 


Commission 


The rules as approved become operative 
thirty (30) days after the date of 
mulgation. 


pro- 


THE F. T. C. RULES 
DEFINITIONS 
A. “Advertisement” for the purpose of 
these rules shall mean any of the following 
material when used in connection with solic- 
itation of the original purchase of a policy, 
or renewal or reinstatement thereof: 


(1) any printed and published material 
and descriptive literature, statements, or 


depictions of an insurer used in newspapers, 
magazines, radio and TV scripts or pres- 
entations, billboards and similar displays; 


and 


(2) descriptive literature and sales aids 
of all kinds issued by an insurer for pres- 
entation to members of the public, includ- 
ing but not limited to circulars, leaflets, 
booklets, depictions, illustrations and form 
letters; and 


(3) prepared sales talks, presentations 
and material of all kinds for use by agents 
and brokers, and representations made by 
agents and brokers in accordance therewith. 


B. “Policy” for the purpose of these rules 
shall, include any policy, plan, certificate, 
contract, agreement, statement of coverage, 
rider or endorsement which provides acci- 
dent or sickness benefits, or medical, sur- 
gical or hospital expense benefits, whether 
on a cash indemnity, reimbursement or 
service basis, except when issued in con- 
nection with another kind of insurance other 
than life, and except disability and double 
indemnity benefits included in life insur- 
ance and annuity contracts, 


C. “Insurer,” for the purpose of these 
rules, shall include any individual, corpora- 
tion, association, partnership, reciprocal ex- 
change, interinsurer, Lloyds, fraternal benefit 
society, and any other legal entity, engaged 
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THE N. A. I. C. RULES 
Section 1. DEFINITIONS 
A. An advertisement for the purpose of 
these rules shall include: 


(1) printed and published material and 
descriptive literature of an insurer used in 
newspapers, magazines, radio and TV scripts, 
billboards and similar displays, and 


(2) (Same) 


(3) prepared sales talks, presentations 
and material for use by agents and brokers, 
and representations made by agents and 
brokers in accordance therewith. 


B. (Same) 


C. Insurer for the purpose of these rules 
shall include any individual, agent, broker, 
corporation, association, partnership, recip- 
rocal exchange, interinsurer, Lloyds, fra- 
ternal benefit society, and any other legal 
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in the advertisement of a policy as herein 
defined. 

D. Agents and Brokers: These rules shall 
also apply to agents and brokers to the 
extent that they are responsible for the 
advertisement of any policy. 


GROUP I 

The unfair trade practices embraced in 
the Group I rules herein are considered to 
be unfair methods of competition, unfair 
practices, or other 
illegal practices, prohibited under laws ad- 
ministered by the Federal Trade Commis- 
sion; and appropriate proceedings in the 
public interest will be taken by the Commis- 
sion to prevent the use, by any person, 
partnership, corporation or other organiza- 
tion, of such practices when subject to its 
jurisdiction. 


vr deceptive acts or 


RULE 1—DECEPTION IN 
GENERAL 
It is an unfair trade practice for an in- 
surer to use, or cause to be used, any ad- 
vertisement which has the capacity and 
tendency or effect of misleading or deceiving 
purchasers or prospective purchasers. 
(Note: Words or phrases the meaning of 
which is clear only by implication or by 


familiarity with insurance terminology are 
subject to this rule.) 


RULE 2—ADVERTISEMENTS OF 
BENEFITS, LOSSES COVERED 
OR PREMIUMS PAYABLE 

It is an unfair trade practice for an in- 
surer to use, or cause to be used, in any 
advertisement, words, phrases or illustra- 
tions which mislead or have the capacity 
and tendency or effect of misleading or 
deceiving purchasers or prospective pur- 
chasers with respect to any policy benefit 
or benefits, loss or losses covered or pre- 
mium or premiums payable. 


(a) It is an unfair trade practice for an 
insurer to use, or cause to be used, in any 
advertisement, words or phrases such as 
“all,” “full,” “complete,” “comprehensive,” 
“unlimited,” “This policy will pay your hos- 
pital and surgical bills,” “This policy will 
replace your income,” or words or phrases 
of similar import in connection with losses 
covered or benefits which are subject to 
exceptions, reductions or limitations, unless 
such exceptions, reductions or limitations 
are disclosed in accordance with the re- 
quirements of Rules 3 and 5. 


(b) It is an unfair trade practice for an 
insurer to use, or cause to be used, in any 
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entity engaged in the advertisement of a 


policy as herein defined. 


Section 2, ADVERTISEMENTS 
IN GENERAL 

Advertisements shall be truthful and not 
misleading in fact or in implication. Words 
or phrases the meaning of which is clear 
only by implication or by familiarity with 
insurance terminology shall not be used. 


Section 3. ADVERTISEMENTS OF 
BENEFITS PAYABLE, LOSSES 
COVERED OR PREMIUMS 
PAYABLE 

A. Deceptive Words, Phrases or Illustra- 
tions 

Words, phrases or illustrations shall not 
be used in a manner which misleads or has 
the capacity and tendency to deceive as to 
the extent of any policy benefit payable, 
loss covered or premium payable. An ad- 
vertisement relating to any policy benefit 
payable, loss covered or premium payable 
shall be sufficiently complete and clear as 
to avoid deception or the capacity and 
tendency to deceive. 

Explanation: 

(1) The words and phrases “all,” “fully,” 
“complete,” “comprehensive,” “unlimited,” 
“up to,” “as high as,” “This policy will 
pay your hospital and surgical bills,” or 
“This policy will replace your income,” or 
similar words and phrases shall not be used 
so as to exaggerate any benefit beyond the 
terms of the policy, but may be used only 
in such manner as fairly to describe such 
benefit. 
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advertisement such words or phrases as 
“up to,” “as high as,” etc., in connection 
with dollar amounts payable for medical, 
hospital, surgical or other expenses, or for 
loss of income, unless full indemnification 
is provided in all cases up to such amounts 
for expenses actually incurred, or income 
actually lost by the policyholder, or there 
is full disclosure, in accordance with Rule 
5, of the schedule of payments for specified 
of income for which the 
policy provides, and there is also a dis- 
closure, in accordance with Rule 5, of such 
other exceptions, reductions or limitations 
as may be required by Rule 3. 


expenses or loss 


(c) It is an unfair trade practice for an 
use, or cause to be used, any 
advertisement in which a policy covering 
only one disease or a list of specified dis- 
manner as to 
imply coverage beyond the terms of the 
policy, or in which synonymous words or 
terms are used to refer to any disease or 
physical condition so as to imply broader 


insurer to 


eases is described in such a 


coverage than is the fact. 

(d) It is an unfair trade practice for an 
cause to be used, any 
advertisement in which representation is 
made as to the benefits of a policy which 
varying amounts for the same loss 
occurring under different conditions or 
which pays benefits only when a loss oc- 
curs under certain conditions without dis- 
closing the limited conditions in accordance 
with the requirements of Rule 5. 


insurer to use, or 


pay Ss 


(e) It is an unfair trade practice for an 
insurer to use, or cause to be used, in any 
advertisement, phrases such as “This policy 
pays $1800 for hospital room and board 
expenses” without disclosure of the maxi- 
mum daily benefit and the maximum time 
limit for such hospital room and board ex- 
penses and without disclosure of any other 
exceptions, reductions or limitations in ac- 
cordance with the requirements of Rules 
3 and 5. 


(f) It is an unfair trade practice for an 
insurer to use, or cause to be used, any 
advertisement which represents, directly or 
indirectly, that a policy provides for the 
payment of certain benefits in addition to 
other benefits when such is not the fact. 


RULE 3—DISCLOSURE AS TO 
EXCEPTIONS, REDUCTIONS 
AND LIMITATIONS 

(a) It is an unfair trade practice for an 
insurer to use, or cause to be used, any 
advertisement which re‘ers to any dollar 
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(2) A policy covering only one disease 
or a list of specified diseases shall not be 
advertised so as to imply coverage beyond 
the terms of the policy. Synonymous terms 
shall not be used to refer to any disease so 
as to imply broader coverage than is the 


tact. 


(3) The benefits of a policy which pays 
varying amounts for the same loss occurring 
under different conditions or which pays 
benefits only when a loss occurs under cer- 
tain conditions shall not be advertised with- 
out disclosing the limited conditions under 
which the benefits referred to are provided 
by the policy. 


(4) Phrases such as “This policy pays 
$1800 for hospital room and board expenses” 
are incomplete without indicating the maxi- 
mum daily benefit and the maximum time 
limit for hospital room and board expenses. 


B. Exceptions, Reductions and Limitations 


When an advertisement refers to any 
dollar amount, period of time for which any 
benefit is payable, cost of policy, or specific 
policy benefit or the loss for which such 
benefit is payable, it shall also disclose 
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amount, period of time for which any bene- 
fit is payable, cost of policy, or 
policy benefit or benefits or the loss or 
losses for which such benefit or benefits are 
payable without disclosing in accordance 
with the requirements of Rule 5 the excep- 
tions, reductions and limitations relating 
thereto without which the advertisement 
would have the capacity and tendency or 
effect of misleading or deceiving purchasers 
or prospective purchasers. 


specific 


(Note 1: The term “exception” shall mean 
any provision in a policy whereby coverage 
for a specified hazard is entirely eliminated; 
it is a statement of a risk not assumed un- 
der the policy.) 


(Note 2: The term “reduction” shall mean 
any provision which reduces the Aamount of 
the benefit; a risk of loss is assumed but 
payment upon the occurrence of such loss 
is limited to some amount or period less 
than would be otherwise payable had such 
reduction clause not been used.) 


(Note 3: The term “limitation” shall mean 
any provision which restricts the duration 
or extent of coverage, covered or 
benelits payable under the policy other than 
an exception or a reduction.) 


losses 


(b) It is an unfair trade practice for an 
insurer to use, or cause to be used, any 
advertisement covered by this rule when, by 
the terms of the policy advertised, there is 
a time period between the effective date of 
the policy and the effective date of coverage 
under the policy, or a time period between 
the date a loss occurs and the date benefits 
begin to accrue for such loss, without dis- 
closing the same in accordance with the 
requirements of Rule 5. 


(c) It is an unfair trade practice for an 
insurer to use, or cause to be used, any 
advertisement covered by Rule 3(a) without 
disclosing, in accordance with the require- 
ments of Rule 5, the extent to which any 
loss is not covered if the cause of such loss 
is traceable to a condition existing prior to 
the effective date of the policy. 


(d) It is an unfair trade practice for an 
insurer to use, or cause to be used, any 
advertisement representing or implying: (1) 
that the condition of the insured’s health 
at the time of issuance of the policy will 
not be considered by the insurer in deter- 
mining its liability thereunder; or (2) that 
the insurer will not, as a claims practice, 
require proof of good health of the insured 
at the time of the issuance of the policy, 
when such is not the fact. 


The Coverage 


those exceptions, reductions and limitations 
affecting the basic provisions of the policy 
without which the advertisement would 
have the capacity and tendency to mislead 
or deceive. 


Explanation: 
(1) (Same) 


(2) (Same) 


(3) The term “limitation” shall mean any 
provision which coverage under 
the policy other than an exception or a 
reduction. 


restricts 


(4) Waiting, Elimination, Probationary or 
Similar Periods 

When a policy contains a time period 
between the effective date of the policy and 
the effective coverage under the 
policy or a time period between the date 
a loss occurs and the date benefits begin 
to accrue for such loss, an advertisement 
covered by Section 3B shall disclose the 
existence of such periods. 


date of 


(5) Pre-existing Conditions 

(a) An advertisement covered by Section 
3B shall disclose the extent to which any 
loss is not covered if the cause of such loss 
is traceable to a condition existing prior to 
the effective date of the policy. 


(b) When a policy does not cover losses 
traceable to pre-existing conditions no ad- 
vertisement of the policy shall state or 
imply that the applicant’s physical condi- 
tion or medical history will not affect the 
issuance of the policy or payment of a claim 
thereunder. This limits the use of the phrase 
“no medical examination required” and 
phrases of similar import. 





RULE 4—DISCLOSURE OF 
PROVISIONS RELATING TO 
RENEWABILITY, CANCELLABILITY 
OR TERMINATION 

It is an unfair trade practice for an in- 
surer to use, or cause to be used, any ad- 
which j 
implication to renewability, cancellability or 
termination of a policy or which contains a 
statement or illustration of time or age in 
connection with benefit or benefits payable, 
losses, eligibility of applicants or 
continuation of a policy, there is 
disclosure in accordance with Rule 5 of the 
provisions relating to renewability, cancel- 
lability and termination, and to modification 
of benefits, losses covered or premiums be- 


POLICY 


vertisement refers directly or by 


k SS oT 


unless 


cause of age or for other reasons. 


RULE 5—METHOD OF DISCLOSURE 
OF REQUIRED INFORMATION 

It is an unfair trade practice for an 
insurer to fail to disclose in any advertise- 
ment the information required by these 
rules conspicuously and prominently, and 
in sufficiently close conjunction with the 
statement or representation to which such 
required information relates as will relieve 
the representation of deception or the 
capacity to deceive. 


RULE 6—TESTIMONIALS 

It is an unfair trade practice for an 
insurer to use, or cause to be used, any 
advertisement containing a testimonial un- 
less such testimonial is genuine, accurately 
describes the facts, represents the current 
opinion of the author, is applicable to the 
policy advertised and is accurately repro- 
duced. 

(Note: The insurer, in using a testimonial 
in an advertisement makes as its own all of 
the statements contained therein, and the 
advertisements including such statements 
are subject to all the provisions of these 
rules. ) 


RULE 7—DECEPTIVE USE OF STA- 
TISTICS 

It is an unfair trade practice for an 
insurer to use, or cause to be used, any 
advertisement in which representations are 
made as to dollar amounts of claims paid, 
the number of persons insured or other sta- 
tistical information relating to any insurer 
or policy unless it accurately reflects all of 
the relevant facts and does not imply that 
such statistics are derived from the policy 
advertised unless such is the fact. 
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Section 4. NECESSITY FOR DIS- 
CLOSING POLICY PROVISIONS 
RELATING TO RENEWABILITY, 
CANCELLABILITY 
AND TERMINATION 

An advertisement which refers to renew- 
ability, cancellability or termination of a 
policy, or which refers to a policy benefit, 
or which states or illustrates time or age 
in connection with eligibility of applicants 
or continuation of the policy, shall disclose 
the provisions relating to renewability, can- 
cellability and termination and any modi- 
fication of benefits, losses covered or pre- 
miums because of age or for other reasons, 
in a manner which shall not minimize or 
render obscure the qualifying conditions. 


Section 5. METHOD OF DISCLOSURE 
OF REQUIRED INFORMATION 

All information required to be disclosed 
by these rules shall be set out conspicuously 
and in close conjunction with the state- 
ments to which such information relates or 
under appropriate captions of such prom- 
inence that it shall not be minimized, ren- 
dered obscure or presented in an ambiguous 
fashion or intermingled with the context 
of the advertisement so as to be confusing 
or misleading. 


Section 6. TESTIMONIALS 


Testimonials used in advertisements must 
be genuine, represent the current opinion 
of the author, be applicable to the policy 
advertised and be accurately reproduced. 
The insurer, in using a testimonial, makes 
as its own all of the statements contained 
therein, and the advertisement including 
such statements is subject to all of the 
provisions of these rules. 


Section 7. USE OF STATISTICS 


An advertisement relating to the dollar 
amounts of claims paid, the number of 
persons insured or similar statistical infor- 
mation relating to any insurer or policy 
shall not be used unless it accurately re- 
flects all of the relevant facts. Such an 
advertisement shall not imply that such 
statistics are derived from the policy ad- 
vertised unless such is the fact. 
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RULE 8—AVAILABILITY OF 
OR REFUND OF PREMIUMS 

It is an unfair trade practice for an 
insurer to use, or cause to be used, any 
advertisement which has the capacity and 
tendency or effect of misleading or deceiv- 
ing purchasers or prospective purchasers 
even though the policy advertised is made 
available to the insured prior to the con- 
summation of the sale or an offer is made 
of a premium refund. 


POLICY 


RULE 9—IDENTIFICATION OF PLAN 
OR NUMBER OF POLICIES 

(a) It is an unfair trade practice for an 
insurer to cause to be used, any 
advertisement in which a choice of the 
amount of benefits is offered without dis- 
closing that the amount of benefits provided 
depends upon the plan selected and that 
the premium will vary with the amount 
of the benefits. 


use, or 


(b) It is an unfair trade practice for any 
insurer to use, or cause to be used, any 
advertisement which refers to various bene- 
fits which may be contained in two or 
more policies, other than group master 
policies, without disclosing that such bene- 
fits are provided only through a combination 
of such policies. 


RULE 10—DISPARAGEMENT 

It is an unfair trade practice for an 
insurer to use, or cause to be used, any 
advertisement which directly or indirectly 
falsely disparages competitors, their policies, 
services or business methods. 


(No Comparable Rule) 


RULE 11—DECEPTIVE USE OF TRADE 
NAMES, SERVICE MARKS, ETC. 

It is an unfair trade practice for an 
insurer to use, or cause to be used, in any 
advertisement a trade name, service mark, 


The Coverage 


INSPECTION OF POLICY 

An offer in an advertisement of free 
inspection of a policy or offer of a premium 
refund is not a cure for misleading or 
deceptive statements contained in such ad- 
vertisement. 


Section 8. 


Section 9. IDENTIFICATION OF PLAN 
OR NUMBER OF POLICIES 

A. When a choice of the 
benefits is referred to, an advertisement 
shall that the amount of benefits 
provided depends upon the plan selected 
and that the premium will vary with the 
amount of the benefits. 


amount of 


disclose 


B. When an advertisement refers to vari- 
benefits which may be contained in 
two or more policies, other than group 
master policies, the advertisement shall 
disclose that such benefits are provided 
only through a combination of such policies. 


ous 


Section 10. DISPARAGING 
SONS AND STATEMENTS 

An advertisement shall not directly or 
indirectly make unfair or incomplete com- 
parisons of policies or benefits or otherwise 
falsely disparage competitors, their policies, 
services or business methods. 


COMPARI- 


Section 11. JURISDICTIONAL 
ING 

A. An advertisement which is intended 
to be seen or heard beyond the limits of 
the jurisdiction in which the insurer is 
licensed shall not imply licensing beyond 
those limits. 

B. Such advertisements by direct-mail 
insurers shall indicate that the insurer is 
licensed in a specified state or states only, 
or is not licensed in a specified state or 
states, by use of some language such as 
“This. Company is licensed only in State 
A” or “This Company is not licensed in 
State B.” 


LICENS- 


IDENTITY OF INSURER 
The identity of the insurer shall be made 
clear in all of its advertisements. An ad- 
vertisement- shall not use a trade name, 
service mark, slogan, symbol or other de- 
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Section 12. 





slogan, symbol or other device which has 
the capacity and tendency or effect of mis- 
leading or deceiving purchasers or pro- 
spective purchasers as to the true identity 
of the insurer or its relation with public 
or other private institutions. 


RULE 12—DECEPTION AS TO 
“GROUP” OR “QUASI-GROUP” POLI- 
CIES 

It is an unfair trade practice for an 
insurer to use, or cause to be used, any 
advertisement in which a representation is 
made directly or by implication that pros- 
pective policyholders become group or 
quasi-group members and as such enjoy 
special rates or privileges ordinarily asso- 
ciated with group insurance as recognized 
in the industry, unless such is the fact. 


RULE 13—DECEPTION AS TO INTRO- 
DUCTORY, INITIAL OR SPECIAL 
OFFERS 

It is an unfair trade practice for an 
insurer to use, or cause to be used, any 
advertisement in which representation is 
made, directly or by implication, that a 
particular policy or combination of policies 
is an introductory, initial or special offer 
and that applicants will receive advantages 
not available at a later date, unless such 
is the fact. 


RULE 14—MISREPRESENTATION AS 
TO APPROVAL OR ENDORSEMENT 
OF ADVERTISEMENTS OR POLICIES 

It is an unfair trade practice for an 
insurer to use, or cause to be used, any 
advertisement in which a representation is 
made, directly or by implication: (1) that 
an insurer, or any policy or advertisement 
thereof, has been approved by any govern- 
mental agency or department, unless such 
is the fact; (2) that an insurer, or a policy 
or advertisement thereof, has been ap- 
proved or endorsed by any individual, 
group of individuals, society, association or 
other organization, unless such is the fact. 


RULE 15—MISREPRESENTATION AS 
TO PAYMENT OF CLAIMS 

It is an unfair trade practice for an 
insurer to use, or cause to be used, any 
advertisement in which a representation is 
made directly or by implication which has 
the capacity and tendency or effect of mis- 
leading or deceiving purchasers or pros- 
pective purchasers with respect to: (1) the 
time limit within which claims are paid; 
(2) the dollar amounts of claims paid or the 
number of claims paid under a particular 
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vice which has the capacity and tendency 
to mislead or deceive as to the true identity 
of the insurer. 


Section 13. GROUP 
IMPLICATIONS 

An advertisement of a particular policy 
shall not state or imply that prospective 
policyholders become group or quasi-group 
members and as such enjoy special rates 
or underwriting privileges, unless such is 
the fact. 


OR QUASI-GROUP 


Section 14. INTRODUCTORY, 
OR SPECIAL OFFERS 

An advertisement shall not state or imply 
that a particular policy or combination of 
policies is an introductory, initial or special 
offer and that the applicant will receive 
advantages by accepting the offer, unless 
such is the fact. 


INITIAL 


Section 15. APPROVAL OR ENDORSE- 
MENT BY THIRD PARTIES 


A. An advertisement shall not state or 
imply that an insurer or a policy has been 
approved or an insurer’s financial condition 
has been examined and found to be satis- 
factory by a governmental agency, unless 
such is the fact. 


B. An advertisement shall not state or 
imply that an insurer or a policy has been 
approved or endorsed by any individual, 
group of individuals, society, association or 
other organization, unless such is the fact. 


Section 16. SERVICE FACILITIES 


An advertisement shall not contain un- 
true statements’ with respect to the time 
within which claims are paid or staternents 
which imply that claim settlements will be 
liberal or generous beyond the terms of the 
policy. 
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policy; (3) the liberality and generosity 
beyond the terms of the policy in settle- 
ment of claims. 


RULE 16-MISREPRESENT A- 
TION CONCERNING THE INSURER 

It is an unfair trade practice for an 
insurer to use, or cause to be used, any 
advertisement which directly or by implica- 
tion has the capacity and tendency or effect 
of misleading or deceiving purchasers or 
prospective purchasers with respect to the 
insurer's assets, corporate structure, finan- 
cial standing, age or relative position in the 
insurance business. 


(No Comparable Rule) 


(No Comparable Rule) 


Promulgated by the Federal Trade Com- 
mission June 15, 1956. 
Robert M. Parrish, Secretary 


The Coverage 


Section 17. STATEMENTS ABOUT AN 
INSURER 

An advertisement shall not contain state- 
ments untrue in fact or by 
implication misleading with respect to the 
insurer's assets, corporate structure, finan- 
cial standing, age or relative position in the 
insurance business. 


which are 


SPECIAL ENFORCEMENT PROCE- 
DURES FOR RULES GOVERNING 
THE ADVERTISEMENT OF ACCI- 
DENT AND SICKNESS INSURANCE 

(1) Advertising File: Each insurer shall 
maintain at its home or principal office 
a complete file containing every printed, 
published cr prepared advertisement of 
individual policies and typical printed, pub- 
lished or prepared advertisements of blanket, 
franchise and group policies hereafter dis- 
seminated in this or any other state whether 
or not licensed in such other state, with a 
notation attached to each such advertise- 
ment which shall indicate the manner and 
extent of distribution and the form num- 
ber of any policy advertised. Such file 
shall be subject to regular and periodical 
inspection by this Department. All such 
advertisements shall be maintained in said 
file for a period of not less than three years. 

(2) Certificate of Compliance: Each in- 
surer required to file an annual statement 
which is now or which hereafter becomes 
subject to the provisions of this rule (ruling) 
must file with this Department together with 
its annual statement a certificate executed by an 
authorized officer of the insurer wherein it is 
stated that to the best of his knowledge, infor- 
mation and belief the advertisements which 
were disseminated by the insurer during 
the preceding statement year complied or 
were made to comply in all respects with 
the provisions (of the insurance laws of 
this State as implemented and interpreted 
by this rule (ruling)) (of this rule (ruling) ). 
It is requested that the chief executive 
officer of each such insurer to which this 
rule (ruling) is addressed acknowledge its 
receipt and indicate its intention to comply 
therewith. 

Effective date of this rule (ruling) is 90 
days from date hereof. 


Adopted by the National Association of 


Insurance Commissioners on December 1, 
1955. 
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Verdict Not Excessive 


In an action brought under the Federal 
Employers’ Liability Act the New Mexico 
Supreme Court refused to disturb a judg- 
ment for $43,000 in favor of a railroad 
switchman wh» sustained a hernia while 
throwing a switch. 

After reviewing the case (Mathis v. 
Atchison, Topeka and Santa Fe Railway Com- 
pany, {5270 CCH WorkMeEn’s CoMPENSA- 
TION LAW Reports, August 10, 1956) the 
court declared that there was nothing in 
the record which tended to clearly show 
that passion or prejudice actuated in any 
respect the judgment entered. 

In every case of personal injury a wide 
latitude is allowed for the exercise of the 
jury’s judgment, the court said. Unless it 
appears that the amount is so grossly out 
of proportion to the injury received as to 
shock the conscience, the court will not 
substitute its judgment for that of the jury. 
The court also stated that whether or not a 
new trial should be granted or denied is a 
matter resting within the sound discretion 
of the trial court. Its decision will not be 
disturbed unless there has been a manifest 
abuse of this discretion. 


Benson Interview Sheet 


Many lawyers and claim adjusters have 
found the use of negligence questionnaires 
helpful in interviewing injured persons. Thus, 
the JouRNAL was interested in the comments 
received from Ralph R. Benson, Los Angeles 
attorney, who has drawn up his own inter- 
view sheet (shown on the facing page). He 
states that it quickly and efficiently filters 
out basic information, including that needed 
for the accident complaint. His comments 
follow, in part: 

Every law student in his first years at 
law school is quickly introduced to the field 
of torts. He soon learns that a lawyer eval- 
uates or sizes up an injury claim by looking 
for three basic things: (1) liability, (2) in- 
jury and (3) insurance. 

When a case has good liability, we say 
that the injured party has a legal claim. 
However, there must also be an injury. 
Without the prospective defendant having 
insurance, a claim might generally be worth- 
less. At the most it might be worth $200 to 
$300 on a settlement, no matter how good 
the liability and no matter how great the 
injury. 

After the law student passes the bar and 
handles his first injury accident, which is 
generally an automobile injury case, he must 
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then efficiently and quickly ascertain the 
three basic elements. He will do it when 
he has a form questionnaire or even when 
he uses an ordinary sheet of paper. There 
are negligence questionnaires for sale through- 
out the United States. 


Questions and Answers 
on Social Security Amendments 


A number of interesting questions and 
answers have been prepared by the Social 
Security Administration concerning the social 
security amendments of 1956. A portion of 
these questions and answers follows: 


Question: At age 62 when I will qualify 
for social security benefits as a widow, will 
my benefits be reduced? 


Answer: No, only benefits payable to 
working women and wives are reduced if 
they claim benefits before 65. 


Q: Why are working women’s benefits 
reduced in amount if they are under age 65? 

A: Working women will now receive bene- 
fits for a longer period. To keep the 
Social Security Trust Fund actuarially 
sound, a reduced benefit is necessary. 


QO: I will be 63 years of age in November, 
1956, and have been working steadily as 
a nurse for $300 a month. If I claim bene- 
fits in November, 1956, what will be the 
approximate amount of my monthly benefit? 

A: Your monthly benefit will be about 
$85. 

Q: I am undecided about accepting a re- 
duced wife’s benefit. How long do I have 
to make up my mind? 

A: You may wait until the end of Novem- 
ber, 1957, and still receive benefits retro- 
active to November, 1956, the effective date 
of the new law. 


Q: I've heard that women can retire at 
age 62. What about men? 

A: The law affecting men remains the 
same—they must be 65 years old. 


Q: Iam a working woman 64 years of 
age. When may I file my application under 
the new law? 

A: You may file your application im- 
mediately and receive benefits beginning 
November, 1956. 


Q: My husband is receiving $108.50 a 
month as a retired social security bene- 
ficiary. I will be 63 on November 15, 1956. 
What will be the amount of my wife’s 
benefit if I claim benefits in November? 

A: $45.30. 


(Continued on page 616) 
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(Continued from page 614) 


Q: Iam 62 years of age and the wife of 
a retired social security beneficiary. How 


soon may I qualify for benefits? 


A: You may file application for benefits 
immediately and qualify beginning Novem- 
ber, 1956. 

Q: Iam a working woman and plan to 
retire at age 62 with a reduced social security 
benefit. Will my benefit be 
age 65? 


increased at 


A: If you choose to take benefits in a 
reduced amount before you reach 65, you 
will continue to get a reduced amount even 
after you are 65. 


O: I am a working woman and have 
been told that at age 65 my benefit would be 
$108.50. If I retire at age 62, what will 
be the amount of my benefit? 


A: $86.80. 


O: If a wife takes a reduced benefit at 
age 62 and then works for a year or so 
before age 65, will her benefit amount be 
the same? 


A: If there are 3 or more months before 
the wife reaches age 65 for which she did 
not receive a benefit, the benefit will be 
automatically increased at age 65, but not 
to the full benefit. 


QO: Will the dependent husband of a 
woman who retires under 65 on a reduced 
annuity receive one half of her reduced 
benefit or one half of the amount to which 
she would have been entitled had she retired 
at 65? 


A: He would become entitled to one half 
of the larger amount, or her PIA. In other 
words, the husband’s benefit is computed 
without regard to the actuarial reduction. 


Q: What change has been made with 
respect to coverage of servicemen? 

A: Effective January 1, 1957, members 
of the uniformed services are covered on a 
contributory basis. 


O: Under the old law, a serviceman was 
given credit of $160 a month for each month 
of active duty. What will be the basis of 
wage credits starting in January, 1957? 


A: Only a serviceman’s basic pay, up to 
a maximum of $4,200 a year, will constitute 
wages. Such items as the value of food, 
shelter, clothing allowances, allotments, 
special pay, etc., will be excluded. 


O: Is it possible for a member of the 
armed forces to have credit for his serv- 
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ice after 1950 with both social security and 
the uniformed service? 

A: Yes, if he had “covered” military 
service after 1956, 


Q: Is any credit given for service from 
April 1, 1956, through December 31, 1956? 


A: Yes. Coverage in the amount of $160 
a month will be continued for servicemen 
on active duty in that period. Thus, the 
military wage credits of $160 a month have 
been extended from September 16, 1940, 
through December 31, 1956. 


Q: Does active duty for training constitute 
employment covered under the Social Se- 
curity Act? 

A: Yes, unless the service is creditable 
under the Railroad Retirement Act. 

QO: Does active duty for training refer 
only to full-time duty? 

A: No. It can also include annual train- 
ing for a period of 14 days or more as a 
member of the ROTC, Naval ROTC and 
Air Force ROTC. 

Q: Must a serviceman be on active duty 
in order to be covered by social security? 


A: Yes. 

Ae oes service as a cadet at a military 

Dp sD Jet at a military 
academy count toward active duty? 

A: Yes. 

Q: Who determines whether a member 
of the uniformed services is covered, the 
amount of remuneration constituting “wages,” 
etc? 

A: The head of the respective service de- 
partment makes such determinations. 


QO: I have filed my application for a dis- 
ability freeze, and it has been approved. Do 
I have to do anything else to qualify for 
disability payments under the new law? 

A: Yes, an application for the benefit 
will have to be filed. 

Q: If my disability freeze application has 
been approved, should I contact my social 
security office immediately ? 

A: No, you will receive a letter from your 
local social security office when to come in. 

QO: If I became disabled before age 50, 
what should I do about it? 

A: You should contact your nearest social 
security office, and file an application for a 
disability freeze. 

Q: What is the earliest age disability bene- 
fits can be paid? 

A: At age 50 to a worker, or at age 18 
or over to a disabled child. 
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INNEGLIGENCE— 
Summaries of Selected Decisions 
Recently Reported by CCH 

| NEGLIGENCE REPORTS 


Foul Ball Risk Assumed 
While Spectator in Ball Park 


While leaving a baseball park via a pas- 

Sageway leading to an exit, a spectator 

was struck by a foul ball. The court held 

that the spectator assumed this risk as 
long as he was in the ball park. Oregon. 

The plaintiff, a spectator at a_ baseball 
game, was leaving the ball park by means of 
a passageway leading to an exit when he 
was struck by a foul ball. Many other 
people were leaving at this time, and the 
passageway was well filled. The veople were 
interested in the closing momeiits of the 
game, and had their eyes upon the batter as 
they slowly moved along. 

An action was brought for plaintiff's 
injuries on the ground that the baseball 
club failed to provide a safe means of exit 
from the park. According to the uncon- 
tradicted testimony of the manager of the 
baseball park, the other clubs in the league 
had similar exits. If any club anywhere 
employs screened exits and passageways, 
the record did not disclose this fact. The 
jury returned a verdict for the plaintiff. The 
court, however, sustained the defendant ball 
club’s motion for a judgment notwithstand- 
ing the verdict. An appeal was taken. 


Held: Judgment affirmed for the baseball 
club. The court noted that the plaintiff's 


Negligence 


testimony indicated that he familiar 
with baseball and the risks inherent in being 
a spectator at a It said that the con- 
that his knowledge 
of the risks was chargeable to him as long 


ball park. In the 


Restatement of Torts, Sec- 


was very 


game. 


clusion was warranted 
remained in the 

f the 

tion 893, plaintiff was in the position of one 
“who that another is doing a 
and 
upon 
. the area of risk.” 
ing to the 


knows 
dangerous act who nevertheless 
or to remain within 
Such a person, accord- 
Restatement, “is not entitled to 
recover for harm unintentionally caused to 
him by the other’s conduct or by the 
condition of the premises, except where the 
other’s conduct constitutes a breach of duty 
. and has created a situation in which it 
is reasonably necessary to undergo a risk 
in order to protect a right or avert a harm.” 
The declared that the judgment 
should be sustained because (1) the record 
disclosed no negligence on the part of the 
ball club and (2) the plaintiff assumed the 
risk of injury—Hunt v. Portland Baseball 
Club. Oregon Supreme Court. April 25, 
1956. 5 NeGLiceNce Cases (2d) 1257. 


chooses to enter 


court 


Using Known Defective Sidewalk 
Not Negligence as Matter of Law 


The plaintiff sustained injuries when she 
fell over a known defect in a sidewalk. 
She was not contributorily negligent as a 
matter of law. Illinois. 


The plaintiff was injured when she fell 
over a ridge in a municipal sidewalk. She 
testified that she had seen this ridge before 
the accident, but that she had never stumbled 
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over it previously. There was a long crack 
in the sidewalk which had made it fall down 
forming a ridge. On the end of this ridge 
While walking at a 
normal rate of speed the plaintiff slipped 
and fell. An action was brought against 
the city to recover damages for injuries 
sustained. The trial court awarded plaintiff 
a judgment. The appellate court, however, 
reversed the judgment. It held that the 
plaintiff was contributorily negligent as a 
matter of law in sustaining injury on a 
defect which knew about. An appeal 
was taken. 

The state supreme court reversed the 
appellate court’s judgment, and affirmed the 
trial court’s decision for the plaintiff. The 
supreme court stated that the use of a defec- 
tive sidewalk by a person who has knowl- 
edge of the defect is not contributory 
negligence per se. If a person walking upon 
a defective sidewalk exercises ordinary care 
for his or her safety, there may be a re- 
covery for an injury. 

To be guilty of contributory negligence 
as a matter of law it must appear that all 
reasonable minds would agree that even 
with all reasonable inferences that may be 
drawn from the facts as presented by the 
plaintiff, the plaintiff was nevertheless guilty 
of contributory negligence. Whether a plain- 
tiff is guilty of contributory negligence is 
ordinarily a question of fact for a jury. It 
becomes a question of law only when the 
evidence is so clearly insufficient to estab- 
lish due care that all reasonable minds 
would reach the conclusion that there was 
contributory negligence. 


was a piece of cement. 


she 


The court stated that the fact the plaintiff 
walked over the known defect was only an 
evidentiary fact that might be shown as 
tending to prove contributory negligence. 
The jury, however, could properly find that 
the plaintiff was not negligent, the court 
added. A dissenting opinion declared that 
the plaintiff was guilty of contributory 
negligence as a matter of law.—Swenson v. 
City of Rockford. Illinois Supreme Court. 
May 23, 1956. 5 Neciicence Cases (2d) 
1157. 


Swimmer Is Denied Recovery 
for Injuries Incurred in Diving 


A swimming pool operator was not liable 
for injuries sustained by a patron who 
struck the bottom of the pool after diving 
from the shallow end. Colorado. 


The defendant operated a swimming pool 
which was 50 feet in length and 25 feet in 
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width. In the northerly end the water was 
three and a half feet deep. The pool sloped 
gradually to the southerly end where the 
water was eight and a half feet deep. The 
pool was rectangular and was painted white. 
There were no signs around the pool indi- 
cating the depth of the water at any partic- 
ular point. Two 500 watt lights, which were 
approximately two and a half feet below the 
water level, completely illuminated the pool. 
There were two spotlights at each end of 
the pool, and five other lights were in the 
immediate area. The water was clear. The 
only diving board was at the south end of 
the pool, where the water was the deepest. 
The defendant, prior to the construction of 
the pool, spent time and money to interview 
a large and well-known company engaged 
in the construction of swimming pools. He 
also visited numerous pools for the purpose 
of observing their construction. He pur- 
chased plans from the company engaged in 
the construction of swimming pools, and 
followed the plans carefully. 


The plaintiff, a patron at the pool, dove 
into the north end of the pool and swam 
toward the southerly end where he emerged 
by use of a ladder. He walked around the 
pool, returning to the north end, and then 
made a dive and struck his head at the 
bottom at a point where the water was 
three and a half feet in depth. He received 
injuries which left him helplessly and perma- 
nently disabled for life. An action was 
brought for these injuries, and the lower 
court awarded judgment to the defendant. 
The plaintiff appealed. 


The state supreme court affirmed the 
judgment for the defendant. The court 
noted that prior to the plaintiff's accident 
3,400 persons had enjoyed the facilities of 
the swimming pool without incurring any 
injury resulting from either improper con- 
struction or maintenance of the pool. At 
the time of trial the number had increased 
to between 12,000 and 15,000. The fact 
that no diving facilities were provided ex- 
cept at the southerly end of the pool indi- 
cated that at this end diving could be safely 
indulged in, and negatived the use of the 
pool for diving elsewhere, the court said. 
It concluded that the defendant was not 
negligent in the maintenance of his swim- 
ming pool, and thus he was not liable for 
the plaintiff's injuries. It was unnecessary 
to discuss the question of the plaintiff's 
alleged contributory negligence—Webb v. 
Thomas. Colorado Supreme Court. May 7, 
1956. 5 Neciicence Cases (2d) 1235. 
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Summaries of Selected 
Decisions Recently Reported 
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REPORTS 





Counterproposal Policy 
Ineffective Unless Delivered 


An original policy application was not 
accepted by the insurer. A counterpro- 
posal policy, which had not been delivered 
to the applicant and for which the addi- 
tional premium had not been paid, was 
not binding on the insurer. Colorado. 


The insured signed an application for a 
double indemnity life policy. The insurer 
informed its agent that due to the insured’s 
previous health, a medical examination would 
be required. When the findings were re- 
ported to the insurer, it declined to issue 
the policy. Instead, it returned to its agent 
a new policy which did not include the 
double indemnity feature and which in- 
volved a higher premium rate. The agent 
did not deliver the policy to the insured, 
but instead asked the insured’s doctor to 
communicate further with the insurer in 
the hope that the insurer might reconsider 
and issue the original policy. Before the 
substitute policy was delivered to the in- 
surer and before any additional premium 
was paid, the insured was killed in an auto- 
mobile accident. The insured’s parents, 
named beneficiaries in the application, brought 
an action to recover the proceeds of the 
substituted life policy. The lower court 
awarded judgment to the beneficiaries. 


On appeal the state supreme court re- 
versed the judgment. The court stated that 
it believed the universal rule to be that a 
counterproposal policy can not bind the in- 
surer until the policy has been delivered to 
and accepted by the applicant, and the 
additional premium paid thereon. It de- 
clared that there was/no constructive de- 
livery of the policy. The minds of the 
parties had not met. 


Reference was made to Morford v. Cali- 
fornia Western States Life Insurance Com- 
pany, 5 Lire Cases 1032, 166 Ore. 575, 113 
Pac. (2d) 629, where it was said: “. . 
ordinarily, where the contract is different 
from that applied for delivery is not 
automatic upon sending it to the agent... . 


Life, Health—Accident 


The delivery of the contract to the agent 
is not of itself sufficient to make him an 
agent of the insured where some condition 
precedent must first be fulfilled.” The court 
concluded that it was error to enter judg- 
ment on a policy which had not been de- 
livered or accepted.—Lincoln Liberty Life 
Insurance Company v. Martinez et al. Colorado 
Supreme Court. July 16, 1956. 2 Lire Cases 
(2d) 970. 


Summary Judgment Motions Denied 
Due to Material Issue of Fact 


The court was not required to grant a 
summary judgment merely because both 
parties asked for it. There was a material 
issue of fact as to whether a man who 
suffered from coronary sclerosis and es- 
sential hypertension could be in good 
health. Fifth Circuit. 


The defendant insurer issued a master 
group policy of credit life insurance to a 
credit association for the purpose of insur- 
ing the lives of those indebted to the as- 
sociation. A certificate was issued to the 
insured under this group policy. The policy 
stated that no insurance was to become 
effective “until a certificate shall be issued 
and delivered to such Borrower during his 
lifetime and while he (or she) is in good 
health.” (Italics supplied.) 

The insured died several months after the 
policy certificate was issued to him. In the 
death certificate the insured’s doctor listed 
coronary thrombosis as the “Disease or 
Condition Directly Leading to Death.” 
Coronary sclerosis and essential hyperten- 
sion were listed as antecedent causes of 
death, and obesity as a significant condition. 


An action was brought by the insured’s 
beneficiary to recover the policy’s proceeds. 
Both the beneficiary and the insurer filed 
motions for summary judgment. Both parties 
filed affidavits by the insured’s doctor which 
tended to support their theories—the bene- 
ficiary’s being that the insured was in good 
health at the time the certificate was issued 
and the insurer’s being that the insured 
was not in good health at this time. The 
trial court granted the beneficiary’s motion 
for summary judgment. The insurer appealed. 


The court of appeals reversed the judg- 
ment and remanded the case. It stated that 
a court is under no duty to grant a sum- 
mary judgment merely because both parties 
have asked for it. Inasmuch as both parties 
presented affidavits tending to support their 
positions, a question arose as to whether a 
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essential 
hypertension could be in good health. This 
constituted a fact which 
should a plenary 
trial grant a sum- 
State Life In 
United States 
Fifth Circuit. 
2 Lire Cases (2d) 957. 


man with coronary sclerosis and 


material issue of 


have been determined by 


Thus, it was error to 
judgment.—V olunteer 
surance Company v. Henson 
Court of Appeals for the 


June 27, 1956 


mary 


Acceptance of Insurance Plan 
Doesn't Create Binding Contract 


An applicant’s acceptance of an insurance 
plan was merely an expression of willing- 
ness to purchase the policy contemplated 
by the plan. No binding insurance con- 
tract was created. Missouri. 


An agent of the defendant insurer called 
on the plaintiff's husband in order to sell 
him an insurance plan. The husband agreed 
to accept the plan, which stated on its face 
that it was only a general description and 
outline of the policy. It read: “A Plan of 
DOUBLE PROTECTION Proposed for 

” The husband signed the plan and 
paid the initial premium. The plaintiff tes- 
tied that this was done in reliance on the 
agent’s statement that the husband was to 
be insured immediately. The husband then 
answered the agent’s questions for the ap- 
plication and received a receipt, both of 
which contained statements to the effect 
that the insurer had to accept the risk 
before it was liable. The agent had no au- 
thority to bind the insurer. 

The insured underwent a medical exami- 
nation and consented to have the results 
sent to the insurer. He died the same day 
that the insurer sent notice of its refusal 
to insure the risk. The plaintiff brought an 
action against the insurer to recover the 
proceeds of the life insurance contract al- 
legedly entered into by her husband and 
the insurer. The lower court awarded judg- 
ment to the insurer, and the plaintiff appealed. 


Held: Judgment affirmed for the insurer. 
The court noted that the proposed plan 
showed on its face that it was not intended 
to become a contract of insurance. The 
acceptance of the plan was no more than 
an expression of willingness to purchase a 
policy as contemplated by the plan, the 
court said. This did not create a binding 
contract. The court declared that the state- 
ments on the receipt and application make 
it clear that the husband knew he was not 
covered until issuance of the policy. The 
submission to the physical examination 
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that he knew he was not 
This evidence prevails over the 
plaintiff's oral testimony regarding the state- 
ments and conduct of the insurer’s agent, 
the court said. It referred to Dickinson v. 
Bankers Life and Casualty Company, 283 
S. W. (2d) 658, where it was stated: 


“ 


also indicated 


covered. 


while law affords everyone a rea- 
sonable protection against fraud in dealing, 
it is not an indulgent guardian which can 
gc to romantic length of giving protection 
against consequences of indolence, folly 
indifference to ordinary and 
information.” 


or careless 
accessible means of 

The plaintiff’s evidence was held to be in- 
sufficient to show any binding insurance 
contract.—Hutchinson et al. v. Metropolitan 
Life Insurance Company. Missouri Supreme 
Court. July 9, 1956. 2 Lire Cases (2d) 961. 


Short Shorts from the Courts 


Colorado . A policy exclusion con- 
tained the phrase “in time of war.” The 
court held that the existence or nonexistence 
of a state of war is a political question. 
The ambiguity of the phrase was resolved 
in favor of the insured, who had been killed 
in Korea.—Pyramid Life Insurance Company 
v. Masch. Colorado Supreme Court. July 
9, 1956. 2 Lire Cases (2d) 953. 


North Carolina . A physician testified 
that as far as he knew the insured did not 
have symptoms of cancer before a certain 
date. This negative testimony was properly 
admitted into evidence to show that the 
insured was not suffering from cancer at the 
time of his policy’s issuance—Cudworth, 
Admx. v. Reserve Life Insurance Company. 
North Carolina Supreme Court. February 
29, 1956. 2 Lire Cases (2d) 928, 


Sixth Circuit . . . There was sufficient 
evidence to support a finding that the de- 
fendant used undue influence on his men- 
tally incapacitated brother to induce him to 
substitute defendant’s name for plaintiff's 
as beneficiary of the policy. — Cheatham, 
Equitable Life Assurance Society of the 
United States et al. v. Cheatham. United 
States Court of Appeals for the Sixth Cir- 
cuit. July 13, 1956. 2 Lire Cases (2d) 943. 


Washington ... A reinstatement prem- 
ium receipt, which proposed conditions varying 
from those in the reinstatement application, 
constituted a counteroffer and not an ac- 
ceptance of the application—McGregor v. 
Inter-Ocean Insurance Company. Washington 
Supreme Court. February 2,.1956. 2 Lire 
Cases (2d) 934. 
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Question of Fact Whether 
Location Provision Waived 


The insured’s fire policy covered personal 
property at a designated location “and 
not elsewhere.” A question of fact was 
presented as to whether the insurer waived 
this provision. Seventh Circuit. 


The insured (a corporation manufacturing 
house trailers) instructed an insurance 
brokerage firm to procure $20,000 of fire 
insurance on the contents of a certain build- 
ing. The broker procured four fire policies 
through an insurance agency, which acted 
as underwriting and issuing agents for the 
four defendant insurers. Each policy con- 
tained a provision that the goods were in- 
sured while at the particular building “and 
not elsewhere.” The insured subsequently 
gave the policies to the Lroker for the pur- 
pose of procuring the transfer of the cover- 
age from the building specified in the policies 
to a building at another address. It was also 
requested that the term of the policies be 
increased from one to three years. 

The insurance broker sent a written mem- 
orandum to the insurance agency requesting 
a transfer of the insurance coverage to 
the new location. The agency informed the 
broker that it was unable to accept’ the 
transfer of the coverage to the new location. 
The broker, however, obtained other fire 
insurance from the agency covering the con- 
tents of the new building. The broker asked 
the agency to write a letter explaining why 
it refused to transfer the four policies to 
the new building. It was not established 
whether such a letter was written. The 
broker never notified the insured of the 
insurers’ refusal to transfer the coverage. The 
insurance agency did not return to the 
broker or the insured the four policies which 
they had sought to have transferred. A 
fire occurred at the insured’s new location, 
and suit was brought on the policies. 


The district court directed a verdict for 
the insured. The court held that the insurers 
had waived the property location provisién as 
a defense, apparently on the ground that 
the insurance agency retained possession of 


Fire and Casualty 


the policies which had not been canceled. 
An appeal was taken. 

The court of appeals reversed and re- 
manded the case, holding that a directed 
verdict was not proper. It declared that a 
jury should be permitted to make a finding 
as to what information the insurers had re- 
ceived regarding the prospective use by the 
insured of the building which it formerly 
occupied. It was not established as a matter 
of law that none of the insured’s goods would 
in the future be located at the old building. 
If the insurers did not receive information 
to the effect that the previously occupied 
building was not to be used in the future, 
then the insurers had no right to cancel the 
policies for a breach of policy conditions. 
Also, there would be no waiver of the loca- 
tion provision by the fact that the policies 
were not canceled.—Al/] States Trailer Com- 
pany v. American Insurance Company et al. 
United States Court of Appeals for the 
Seventh Circuit. July 6, 1956. 8 Frre ANnpD 
Casua.ty Cases 995, 


Court Rules on Admissibility 
of Lie Detector Test 


It was not error to refuse to admit into 
evidence the results of a lie detector test 
for their general probative effect rather 
than limiting their effect to simple im- 
peachment. Fifth Circuit. 


The insured had a fire policy covering a 
main dwelling and garage apartment. The 
property was destroyed by fire and the in- 
surer denied coverage on the ground that 
the fire was deliberately set by the insured. 
Suit was brought on the policy and the case 
was tried without a jury. The insured tcok 
the stand in his own behalf and volunteered 
the fact that he had agreed to take a lie 
detector test. The insurer thereafter offered 
the testimony of a city arson investigator 
who interpreted the results of the lie de- 
tector test as indicating that the insured 
did not truthfully answer certain questions. 
Among these questions was: “Did you set 
fire to your house?” 


The court declared that the lie detector 
test evidence could only be considered as 
impeaching evidence, and that the insurer 
failed to sustain the burden of proving that 
the insured either burned or had someone 
else burn the property. It said that the 
insurer proved some highly suspicious cir- 
cumstances, and that the insured’s testimony 
was impeached to some extent. However, 
the insurer did not prove by a preponderance 
of the evidence that the insured committed 
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Judgment was entered for the in- 
sured and the insurer appealed. 


arson, 


Held: Judgment affirmed for the insured. 
The insurer admitted’ that it found only 
one case (People v. Kenny, 3 N. Y. S. (2d) 
348) where the general introduction of the 
results of lie detector tests allowed. 
However, the insurer contended that inas- 
much as the insured testified that he had 
taken the lie detector test, the results of the 
test were admissible for all purposes. Thus, 
the insurer argued that the trial court erred 
in limiting the lie detector test evidence to 
that of impeachment purposes. 


was 


The court of appeals did not pass on the 
question of whether the trial court would 
have abused its discretion in permitting the 
introduction of this evidence for general 
probative effect. However, it stated that it 
thought the trial court exercised a wiser 
discretion when it considered such evidence 
“only to the extent necessary to remove 
any unfair prejudice which might otherwise 
have ensued from the original evidence.” 
The court concluded that the trial court’s 
findings of fact could not be set aside as 
being clearly erroneous.—California Insurance 
Company v. Allen et al. United States Court 
of Appeals for the Fifth Circuit. June 30, 
1956. 8 Fire ANp CaAsuALty Cases 982. 


Policy's Period of Limitations 
Bars Suit on Hail Endorsement 


The 12-month period of limitations of a 
standard fire policy was applicable to an 
endorsement covering hail damage. A 
previously filed action which had been 
dismissed did not extend the period of 
limitations. Oklahoma. 


The insured’s large metal barn was dam- 
aged by hail to the extent of about $700. 
Approximately 20 months later the insured 
filed an action to recover this loss under his 
standard fire policy. An extended coverage 
endorsement insuring against loss by wind- 
storm, hail, etc. was attached to the policy. 
A policy provision stated that no action 
could be brought under the policy unless 
all the policy’s requirements were met and 
unless the action was commenced within 
12 months after the loss. The insured had 
previously filed an action within the 12- 
month period of limitations, but action was 
dismissed, Judgment in the present suit 
was entered for the insured. The insurer 
appealed. 


The state supreme court reversed the judg- 
ment. The court said that the filing of the 
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former action did not have the effect of ex- 
tending the policy’s period of limitations. 
Reference was made to English v. T. H. 
Rogers Lumber Company, 68 Okla. 238, 173 
Pac. 1046, wherein it was stated: 

“The statute [Title 12, Section 100 of the 
Oklahoma Statutes of 1941] giving to a 
plaintiff the right to commence a new action 
within one year after the reversal or failure 
of his original action was not intended to 
afford in all cases an additional time in 
which to bring suit. By its terms the right 
is conditioned upon the fact that ‘the time 
limited for the same shall have expired’. 
That is, but for the Statute, plaintiff’s action 
would at the time of the failure or reversal, 
be barred by the statute of limitation. Such 
is not the case when the plaintiff has full 
opportunity to commence a new action.” 


Thus, the insured’s action was barred by 
the policy's period of limitations, On appeal 
the insured attacked the constitutionality 
of a statute (Title 36, Section 244.1 of the 
Oklahoma Statutes of 1951) providing for 
the use, in connection with a standard fire 
policy, of endorsements insuring against 
other perils. The court declared that the 
question of the statute’s constitutionality 
was brought up too late to be considered.— 
Birmingham Fire Insurance Company of Penn- 
sylvania v, Bond, Oklahoma Supreme Court. 
July 10, 1956. 8 Frre Anp CAsuALTy CASES 
994. 


Short Shorts from the Courts 


Eighth Circuit Insured’s financial 
difficulty and the fact the fire seemed to be 
of incendiary origin were not sufficient to 
establish that he was guilty of arson. The 
district court judgment (see the November, 
1955 issue of the JouRNAL) was affirmed.— 
Pacific National Fire Insurance Company v. 
Mickelson. United States Court of Appeals 
for the Eight Circuit. July 10, 1956. 8 Fire 
AND CASUALTY CASEs 999. 


Maryland . . . The husband of an in- 
jured patient could not bring a direct action 
against the hospital’s insurer—Gorman wv. 
St. Paul Fire & Marine Insurance Company. 
Maryland Court of Appeals. April 11, 1956. 
8 Fire anp CasuAtty Cases 956. 


Texas .. The insured could not re- 
cover for the loss of 1,435 pounds of cotton 
from a trailer which contained approxi- 
mately 9,000 pounds. The policy insured 
against the theft of an entire load, but did 
not cover pilferage-——New York Fire Insur- 
ance Company v. Ashley. Texas Court of 
Appeals. April 12, 1956. 8 Fire ANp CAsu- 
ALTY Cases 978. 
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Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Humanitarian Negligence Doctrine 
Applicable to Train Accident 


The evidence showed that the train’s 
engineer was aware that the truck driver 
did not realize he was approaching a rail- 
road crossing and that a train was coming. 
The humanitarian negligence doctrine was 
applicable to the case. Missouri. 


The plaintiff railroad sued for damages 
to its train caused by a collision with the 
defendants’ truck. The evidence, as con- 
sidered most favorably for the defendants, 
indicated that prior to the collision the train’s 
engineer had observed the approach of the 
truck, The engineer became aware that 
the truck driver was oblivious to the fact 
that he was approaching the railroad cross- 
ing and that the train was coming. When 
the engineer allegedly became aware of the 
driver’s unawareness the engineer had time 
for an emergency application of the train’s 
brakes. The train could have stopped be- 
fore it reached the crossing. The lower 
court awarded judgment to the railroad. 
An appeal was taken. 

The state supreme court reversed the 
judgment and remanded the case. The 
court said the evidence indicated that the de- 
fendants made a submissible case under the 
humanitarian negligence doctrine. This case 
is one of a discovered peril such as authorizes 
recovery under the stricter last clear chance 
rule. The court declared that there was 
no doubt the truck driver was oblivious of 
his danger and that the train engineer was 
aware of the truck’s approach even before 
it reached a position of imminent peril. 
The following was quoted from Lotta v, Kan- 
sas City Public Service Company, 342 Mo. 
743, 117 S. W. (2d) 296: “In the absence 
of obliviousness the position or zone of im- 
minent peril of a person approaching the 
path of a moving vehicle reaches no farther 
beyond the direct path of such moving 
vehicle: than the distance within which such 
approaching person is unable by his own 
efforts to stop short of it.” 


The greater the speed of the approach- 
ing vehicle, the wider the zone of imminent 
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peril. However, the court said, obliviousness 
(and reasonable appearances of oblivious- 
ness) widens it still further. In the instant 
case the zone of imminent peril began, and 
the duty of the engineer arose, when it was 
or should have been reasonably apparent 
that the truck driver was oblivious of the 
approaching train and was intent on con- 
tinuing across its path. (See Silver v. West- 
lake, 248 S. W. (2d) 628.) The Restatement 
of Torts, comment b under Section 480, 
“However, it is not necessary that 
convince the de- 
inattentive 


States: 
the circumstances 
fendant that the plaintiff is 
and, therefore, in danger. It is enough that 
the circumstances . . . indicate a reasonable 
chance that this is the case.” 

It was the engineer’s duty to act on rea- 
and at a time when 
action effective. The question 
as to when one comes into a position of 
imminent peril is a question for jury de- 
termination, the court stated. The engineer’s 
duty under the humanitarian rule would de- 
pend upon the appearances of 
the situation as to the driver’s obliviousness 
and his intent to continue into the train’s 
path—Wabash Railroad Company v. Dannen 
Mills, Inc., et al. Missouri Supreme Court. 
March 12, 1956 6 AUTOMOBILE CASES 
(2d) 289 


sonable appearances 


would be 


reasonable 


New Trial Properly Granted 
on Issue of Damages 


The trial court properly granted a new 


trial on the issue of damages. It could 
reasonably have found that the jury’s 
failure to award damages for plaintiff’s 
disc injury was in fact a finding against 
the weight of evidence. Missouri. 


The plaintiff was a passenger in a panel 
truck. The driver of the truck drove it into 
the rear of an automobile which was stopped 
at an intersection. The plaintiff sued the 
driver for $35,000 for personal injuries al- 
legedly sustained as a result of the collision. 
While the action was pending the driver 
died, and his executrices were substituted 
in the action. It was alleged that the plain- 
tiff sustained a herniated or protruding in- 
tervertebral disc in addition to superficial 
injuries as a result of the accident. 

A verdict and judgment for $1,000 was 
returned. The plaintiff filed a motion for 
a new trial on the issue of damages on the 
ground that the judgment was grossly in- 
adequate. The trial court sustained this 
motion for a new trial, and the defendants 
appealed. 
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Held: Order sustaining the plaintiff’s mo- 
tion for a new trial is affirmed. The court 
said that the adequacy of the jury’s award 
of damages depended upon whether the 
jury found that the plaintiff sustained only 
superficial injuries or whether it found he 
herniated or protruding disc. 
There was substantial probative evidence to 
lead to the conclusion that the $1,000 awarded 
as damages was grossly inadequate, the court 
said. The trial court reasonably could have 
found that the jury’s failure to award any 
damages for the disc injury was in fact a 
finding against the weight of the evidence. 


sustained a 


The effect of the order granting a new 
trial on the ground of inadequate damages 
was to grant a new trial on the ground that 
the verdict was against the weight of the 
evidence. This is true even though there 
was also substantial probative evidence to 
sustain the jury’s award of $1,000. The 
court declared that an appellate court will 
not interfere with a trial court’s discretionary 
ruling regarding a new trial unless there has 
been an abuse of discretion. No such abuse 
existed in this case—Sapp v. Key et al. 
Exrcs. Missouri Supreme Court. March 12, 
1956. 6 AuTOMOoBILE CAseEs (2d) 294. 


Misrepresentation in Applications 


The following two cases involve the de- 
fense of material misrepresentations in 
policy applications. 


] ECENTLY the Sixth Circuit held that the 

insured’s failure to mention in his policy 
application that he had epilepsy, in answer 
to a question concerning physical defects, 
did not void the policy. 


The issue arose as to whether “epilepsy” 
constituted a “physical defect.” Expert 
medical ‘testimony was introduced to the 
effect that epilepsy is considered ‘‘as a symp- 
tom complex of an illness, and not as a 
physical defect in itself.” The evidence 
disclosed that the insured did have a scar 
on the brain. This unquestionably was a 
physical defect, but the insured was never 
told by anyone that he had this scar and 
he did not know of its presence. The lower 
court awarded judgment to the insurer, 
holding that the policy had been voided by 
material misrepresentation, On appeal the 
decision was reversed and judgment entered 
for the insured. 


The appellate court noted that the insured 
was never asked in his application whether 
he had epilepsy. As far as a physical de- 
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fect is concerned, the court said, the undis- 
puted medical testimony indicated that 
epilepsy is not a physical defect. It con- 
cluded (1) that the insured was not guilty 
material misrepresentation and (2) 
that the insured’s conduct did not prejudice 
the insurer or prevent it from introducing 
proofs and fully presenting its case—Harris 
v. State Farm Mutual Automobile Insurance 
Company. United States Court of Appeals 
for the Sixth Circuit. February 29, 1956. 
6 AUTOMOBILE Cases (2d) 279. 


of a 


is ANOTHER CASE the facts showed 
that the insured, in applying for an auto- 
mobile policy, falsely stated that he never 
had his driver’s license suspended or re- 
voked. Subsequently, his car collided with 
another car and the insurer, for the first 
time, discovered the falsity of the insured’s 
statement. His driver’s license had been 
suspended for drunken driving. The insurer 
sued in equity to have the policy declared null 
and void, and to enjoin the insured from 
suing in either law or equity. The lower 
court entered judgment for the insurer. 
On appeal the judgment was affirmed. 

The higher court interpreted Sections 261 
and 262 of Chapter 56 of the Revised Statutes 
of Maine (1944) (now Sections 302 and 303 
of Chapter 60 of the Revised Statutes of 
Maine (1954)) as meaning that the giving 
of intentionally and materially false state- 
ments by the insured is a good ground for 
releasing the insurer from liability, The 
court declared that the insured was guilty 
of such a material misrepresentation.—Hall, 
Admrx. v, Allstate Insurance Company. United 
States Court of Appeals for the First Cir- 
cuit. May 8, 1956. 6 AuroMosILe Cases (2d) 
270. 


Short Short: Fifth Circuit 


A windstorm damaged 150 automobiles 
which were being stored “on free time” in 
the carrier’s warehouses. The lower court 
absolved the carrier from liability, holding 
that the windstorm was an “act of God.” 
The court of appeals affirmed the judgment. 
It declared that in order to be an “act of 
God” the storm must have been of such 
unanticipated severity as would fairly pre- 
clude charging a carrier with responsibil- 
ity for damage to property in its custody 
caused by failure to guard against the 
storm.—Compania de Vapores Insco., S. A. 
et al. v. Missouri Pacific Railroad Company 
et al. United States Court of Appeals for 
the Fifth Circuit. April 20, 1956. 6 Aurto- 
MOBILE CASES (2d) 265. 
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IN HIS STUDY ‘Fire Insurance Rates and the 
Law,"’ Ramon A. Klitzke reviews cases and 
events which he feels indicate that fire insur- 
ance rate regulation is still in its formative 
stages. Much of the author’s knowledge was 
gained during his four years with the Indiana 


Rating Bureau. 
* 


AN ARTICLE entitled ‘Mysterious Disappear- 
ance: The Case of the Missing Steelworker" 
has been prepared by Samuel J. Goldstein, 
who is a member of the Pennsylvania bar. 


THe TOPIC ‘Credit Insurance’’ will be an- 
alyzed by J. L. McCauley, executive vice 
president of the American Credit Indemnity 
Company of New York. The distinction be- 
tween credit insurance and credit life and 
disability insurance is pointed out. 


IN THIS ISSUE Orville F. Grahame discusses 
what he terms the ‘‘traditional’’ view of non- 
cancellable policies. An article presenting the 
opposing view will appear in the next issue. 





